»

UK Centre :
Legal Education

P
1

Teaching
Human Rights

Noel Whitty
Doris Buss
Wade Mansell
Susan Millns
Christine Bell




© UK Centre for Legal Education and authors 2002

Published by

UK Centre for Legal Education
University of Warwick
Coventry CV4 7AL

Tel: 024 7652 3117
Fax: 024 7652 3290

E-mail: ukcle@warwick.ac.uk
Web:  www.ukcle.ac.uk

Law teachers are welcome, and indeed encouraged, to photocopy or otherwise reproduce any part of this
document for their own use, but UKCLE and the authors would ask you to acknowledge the source.

Teaching human rights (UKCLE teaching and learning manual)
2nd edition, 2002
ISBN 1 902730 07 O

Designed and printed in Great Britain by

Warwick Printing Co. Ltd.
Theatre Street
Warwick CV34 4DR

Tel: 01926 491666

Lt

Learning and Teaching
Support Network

The UK Centre for Legal Education is the subject centre for law, part of the Learning and Teaching Support Network



Teaching Human Rights

Noel Whitty
Doris Buss
Wade Mansell
Susan Millns
Christine Bell

Edited by Tracey Varnava and Ann Priestley

.

UK Centre

. Legal Education
4



Contents

Foreword vii
Preface ix
Introduction 1
1 Overview and introduction to teaching human rights

Noel Whitty and Christine Bell 1

Integrating human rights into the curriculum
2 Teaching human rights in first year courses on constitutional and
administrative law/public law

Susan Millns 19

3 Unpacking the right to life
Noel Whitty 35

Teaching a human rights course

4 International human rights
Doris Buss 61
5 Fundamental human rights premises

Wade Mansell 77



Foreword

The UK Centre for Legal Education (formerly the National Centre for Legal Education) was established to support
best practice in learning, teaching and assessment in law. As part of its work the UK Centre for Legal Education
continues to update the series of NCLE teaching and learning manuals, of which Teaching human rights is now in
its second edition. This manual will be a valuable resource for teachers wishing to rethink, refresh or develop
their courses, and we hope that it will be widely used. In keeping with the objectives of the series this manual is
full of practical advice and commentary while being sensitive to the differing teaching environments and styles
that constitute the delivery of legal education in the UK.
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Preface

Legal educational aims and human rights

The aims of legal education are controversial and heavily debated. However, in line with several recent
statements, for example the Quality Assurance Agency’s law benchmark statement (2000) and the first report of
the Lord Chancellor’s Advisory Committee on Legal Education and Conduct (1996), the following aspirations
may provide a possible starting point:

core knowledge

contextual knowledge

legal values

intellectual integrity and independence of mind
professional skills

The purpose of this manual is to demonstrate how human rights law can be used to address each of these key
aspects of legal education in diverse and stimulating ways. The Human Rights Act 1998 gives the manual’s
goals especial relevance and impetus. Throughout this manual we will argue that the study of human rights law
and practice can:

provide students with core knowledge of legal documents

internationalise legal education

provide a conceptual framework for assessing competing political and legal claims
encourage the development of ethical and political values

cultivate communication and problem solving skills

core knowledge contextual Rnowledge legal values

international law element

universal minimum moral/legal standards

application of international standard in domestic legal system

e European Convention on e comparative law contact with different national legal systems
Human Rights
e use of diverse law and non-law sources (for example law reports, e respect for persons
country reports, witness statements, NGO reports, websites) e standards for practice, for
example independence of
e relationship between law lawyers and judiciary
and social change e respect for diversity
e founding principles of law
and society
intellectual integrity and independence of mind professional skills
e many moral, legal and jurisprudential dilemmas to e group work
grapple with:
¢ rights discourse
¢ issues, for example death penalty, self- e legal reasoning
determination, abortion e integration of law and context
¢ gender aspects
¢ cultural relativism
¢ group rights v individual rights
¢ civil and political v social and economic

e skills and practice in negotiation (for example as NGOs, international organisations, or between countries)
e sKkills of representation (for example moots, European Court of Human Rights cases)




Using this manual

Each section of the manual provides examples of how human rights materials may be used in specific subject
areas, the variety of teaching objectives open to the human rights teacher, commentaries on learning
experiences, sample class exercises, assessment topics and teaching methods. It is organised as follows:

Overview and introduction
Section 1 provides an overview of the manual and introduces two broad approaches to teaching human rights:

e  integrating human rights topics across the law curriculum
e teaching a human rights course

Subsequent sections explore these broad approaches in more detail and are designed to provide detailed
guidance on teaching human rights from a range of different perspectives and at different levels of the law
curriculum.

Integrating human rights across the law curriculum

In section 2 Susan Millns discusses teaching human rights as part of a first year constitutional and
administrative law course.

In section 3 Noel Whitty illustrates how one particular aspect of human rights, the right to life, can be integrated

across the law curriculum. He also demonstrates how different teaching approaches can be adapted or
improved using human rights case studies.

Teaching a human rights course

In section 4 Doris Buss describes learning and teaching issues in the delivery of an international human rights
course.

Finally in section 5 Wade Mansell sets out a series of fundamental premises that he argues should underpin the
teaching of human rights.

References

e Lord Chancellor’s Advisory Committee on Legal Education and Conduct (1996) First report on legal

education and training (London: The Committee)
@  Quality Assurance Agency (2000) Law benchmark statement (Gloucester: Quality Assurance Agency)



Overview and introduction to
teaching human rights

Noel Whitty, Law Department, Keele University
Christine Bell, School of Law, University of Ulster

This section seeks to provide an overview of the role of, and possible places for,
human rights education within the undergraduate law degree. It is designed to set
the subsequent sections of the manual in context by addressing some of the more
general aspects of teaching human rights as part of the law curriculum.

Traditionally, human rights teaching in UK law schools has been on the margins of
the law curriculum. It is usually delivered in one or both of the following ways:

° situating examples from human rights law in a range of
individual courses
° providing a dedicated civil liberties/human rights course

The Human Rights Act 1998 (which fully came into force throughout the UK in
October 2000) was predicted to have a dramatic effect on this pattern of human
rights teaching. All aspects of legal education and practice were expected to be
challenged and, in some contexts, transformed by the creation of a human rights
culture in the UK. Recent evidence, however, suggests that much remains to be
done:

The Human Rights Act 1998 (HRA) is the biggest constitutional and legal
change for decades. But how well prepared were the UK law schools who
produce many of our lawyers? While judges received an extensive training, law
teachers’ professional bodies such as the Society of Public Teachers of Law and
the Socio-Legal Studies Association appeared to produce no literature nor run
workshops on the impact of the Act on the LLB syllabus... Discrete, named
courses on human rights are offered in most law schools although they are
compulsory in only two institutions. just over half the law schools have a
syllabus revision committee that issues recommendations regarding the HRA to
Jfaculty members.

The danger with this piecemeal approach is that staff, particularly in private
law subjects, may consider the HRA to be of little or no relevance to their course,
or, indeed, to their own research. If teachers believe that public law covers the
HRA, then why should they bother to duplicate the work? Such a position is
dangerously inaccurate. For example, no course on evidence that covers the right
to silence should exclude Murray v UK, Condron v UK, or Averill v UK. Article 6
of the European Convention on Human Rights (ECHR) remains relevant
throughout the course. In tort, Articles 2 and 6 need consideration along with
Osman v UK. In commercial law Wilson v First County Trust Ltd threatens the
very essence of the Consumer Credit Act 1974, and in company law Saunders v
UK successfully raised the issue of self-incrimination within the wider context of
disqualification of company directors. Frankly, it is not possible to avoid the
HRA and maintain one’s integrity as a competent law teacher.

Law teachers must also expand jurisprudential thinking to include the
civil law process of addressing principles rather than focusing on facts,
issues, precedents and procedure. The HRA and the ECHR require us to
think along the lines of principle. It would be gratifying to be able to stop
saying to students “it might be unjust but that is the law".

(Thomas 2001: our emphasis)
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Integrative
approach

Stand alone
courses

Example:
Aboriginal land
rights

In light of these comments we explain below how to begin integrating human rights
law into some typical undergraduate courses, regardless of the availability of a
general human rights course in the curriculum. Courses used as examples are:

property law

criminal law, evidence
health care law

family law
jurisprudence

The following two sections give a more detailed examination of integrating human
rights into the curriculum.

In this section we also look at the provision of a specific human rights course in the
law curriculum and the variety of teaching approaches available to the human rights
teacher. The following topics are considered:

teaching a general human rights course

getting started

designing and developing a human rights course
the rights approach

the institutions approach

the combined approach

The integrative approach

Not all law schools will provide specific human rights modules nor will all students
select such optional courses, but there are many opportunities to introduce human
rights materials across the undergraduate curriculum. This section describes how to
start integrating human rights law into different subject areas without the need to
create additional courses. The benefits will be two-fold:

° furthering educational aims
° exposing students to interesting and stimulating human rights
materials

Many core and optional modules can benefit from, and indeed in some cases
require, some human rights content. The diverse range of case law decided under
the Human Rights Act 1998 in its first years of operation clearly demonstrates
the need to rethink traditional subject categories and teaching approaches. The
most obvious example is a (first year) constitutional and administrative/public law
course, which increasingly includes aspects of human rights law (for example case
law from the European Court of Human Rights, evolving judicial review standards,
the ‘horizontal effect’ debate, new definitions of parliamentary sovereignty). This
topic is covered in detail in the second section of the manual. However, less obvious
subject areas can also be rethought and presented afresh using human rights
perspectives.

Property law

Although perhaps not immediately obvious, there are several applications of human
rights law that can be used in the teaching of property courses. Students could be
asked to consider the many international self-determination disputes surrounding
the ownership and control of territory. Specifically, the human rights materials on
Aboriginal land rights in Australia could be integrated into discussion of the concept
of property. More broadly, one could consider how international finance and
property interests impact on the extent of protection of economic, social and
cultural rights of developing countries/disadvantaged groups (see section 5 for
examples of this approach). Most obviously, there have been several cases under the
Human Rights Act 1998 that directly impinge on aspects of property law.

2 Teaching Human Rights
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Criminal law, evidence

In these subject areas, reference to human rights law is not just a ‘nice spin’ or a
piece of interesting lateral thinking; it is an essential part of teaching the subject
properly. Yet the traditional criminal law/evidence textbook approach often places
little emphasis on the human rights principles/values that are the foundation of a
criminal justice system in a democracy. Adopting a human rights perspective in the
teaching of these subjects helps students to see beyond the doctrinal categories
and technical rules, as well as making the subject relevant to real life

experiences.
Example: right Significantly, the most common type of application to the ECHR system in
to a fair trial Strasbourg has been under Article 6 dealing with the right to a fair trial. Key

decisions of the European Court of Human Rights (for example Murray v United
Kingdom; Venables and Thompson v United Kingdom; Rowe and Davies v United
Kingdom) are clearly relevant to different aspects of UK domestic law; for example
the right to silence, access to a lawyer, cross-examination, disclosure etc.

4 Teaching Human Rights UKCLE teaching & learning manual
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Example: health
care rights

Example:
concept of
family

Health care law

Human rights perspectives are transforming the traditional approach to teaching
health care law. Issues such as life, death, autonomy, consent, parenthood and
confidentiality are now articulated in the language of rights. Moreover, the patient is
increasingly viewed as a rights holder rather than the subject of a paternalistic
doctor/patient relationship. Traditionally issues of medical law have been classed
into legal categories such as tort (negligence), family (surrogacy), criminal (abortion),
administrative law (NHS resources) etc. However, the influence of international and
national human rights norms have steadily transformed the nature of health care
law and how it is taught in law schools. This influence is likely to grow, as the
Human Rights Act 1998 provides increasing opportunities to individuals and groups
to demand health services and to challenge medical power. More broadly, human
rights principles are starting to impact on the education and training of health care
professionals, and on the ethical reviews conducted by government commissions
and professional regulatory bodies in the health care field.

Family law

Family law courses provide many opportunities for the introduction of human rights
materials. For example, children’s rights can be set in an overall framework of
international obligations under the UN Convention on the Rights of the Child.
International human rights law also promotes very traditional concepts of the
family and marriage. This can be contrasted with the rights strategies of single
women and lesbian and gay couples to redefine family life and its related rights (for
example pension, health, travel, adoption, parenthood). In addition to general
international standards relating to family life, other treaties also impact on this area
of law; for example, the UN Convention on the Elimination of All Forms of
Discrimination Against Women.

6 Teaching Human Rights
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Jurisprudence

Human rights law can be fruitfully used to illustrate many aspects of legal theory
courses; for example questions of legal interpretation, concepts of justice, the nature
of rights and liberal theory, communitarianism, natural law, law and economics.
Given that students are often uncomfortable dealing with jurisprudence at the
abstract level human rights examples can be a useful way of providing a context
for these debates. Furthermore, critical legal theory generally — feminist, race and
queer legal theory, in particular — have generated a large literature on the benefits,
and limits, of rights discourse which can usefully be linked to examples from the
human rights field.

Example:
concepts of
justice
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Teaching a stand alone human rights course

This section deals with the teaching of a general human rights course. It raises some
preliminary points about how to get started and describes three main approaches to
devising a human rights course. More specific details on teaching optional human
rights courses are addressed in sections 3, 4 and 5.

A number of general issues need to be considered before deciding on the design of
a general human rights course. These include:

Will students be coming to the course with some background knowledge
of the European Court of Human Rights and the impact of the ECHR on
domestic law? Hopefully the Human Rights Act 1998 will have been
introduced in various contexts from the very first semester of the law
degree. Will students have studied any public international law? More
generally, consider the background of the class.

What are the law teacher’s legal education goals for this course? See
section 3 for a discussion of the merits of black letter, socio-legal and
critical teaching approaches and of how human rights teaching can
achieve different legal educational goals.

What are the aims of the course? To provide a comprehensive account of
certain human rights systems (the United Nations, the Council of Europe),
or an overview of human rights law (including a selection of institutions
and rights)? Or is the aim to focus in detail on particular contexts (for
example women’s rights, refugee rights)?

How can the law teacher create the best teaching environment to
achieve these educational aims? See section 3 for some teaching hints.

What are the best teaching formats available: one hour lecture, two hour
seminar, student presentations, role playing, independent reading, moot
court? Is it possible/desirable to invite guest speakers with
specialist/activist knowledge? Are visits to courts, non-governmental
organisations (NGOs), prisons, refugee centres etc possible?

Are there international students/students with fieldwork or travel
experience in the class who may be interested in presenting reports on
specific human rights issues in other countries? Can students have the
option of writing a dissertation/coursework on a topic of their own
choosing?

Does the law library provide sufficient materials? If good student access
to the Internet is available, there is a large volume of human rights
material available online (international treaties, court reports, UN
documents, NGO reports on human rights situations and abuses, human
rights mailing lists, etc). For example, search under country name or
human rights topic in:

Amnesty International <http://www.amnesty.org>
Beagle <http://www.beagle.org.uk>

Council of Europe <http://www.coe.int>

Human Rights Watch <http://www.hrw.org>
International Committee of the Red Cross
<http://www.icrc.org>

International Labour Organisation <http://www.ilo.org>
UNHCR Refworld <http://www.unhcr.ch/research/rsd.htm>
United Nations <http://www.un.org>

University of Minnesota Human Rights Library
<http://www.umn.edu/humanrts>

Womens Human Rights Net <http://www.whrnet.org>

Getting started

UKCLE teaching & learning manual
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e What books, if any, should be prescribed? Depending on the aims and
format of the course, a textbook, cases and material collection, library
references or photocopies may be recommended. Does the law library
stock relevant journals? What online human rights journals are available?

e Is there an opportunity to use video as a teaching tool? See section 3 for a
discussion of its educational uses.

Designing and developing a human rights course

The teacher of a specific human rights course has a basic problem to overcome:
how best to engage with the subject. There are two main approaches in use: a) to
present information on the institutions protecting different rights and the
mechanisms for enforcing them or b) to teach human rights law by exploring the
different rights protected and the jurisprudence of the international institutions in
relation to them. Starting with either one has problems, as the following discussion
(based to some extent on caricatures) illustrates.

The institutions approach

Many academics teaching human rights law, and many students coming to the field,
have not just an academic or abstract legal interest in the area, but a commitment
to using human rights law to achieve social change. Students may be members of
groups such as Amnesty International or Greenpeace and have preconceptions
about what they will be studying.

Unfortunately, study of the international and regional institutions designed to
protect rights and administer the human rights treaties often eclipses the pressing
and gripping problem of human rights abuses - torture, disappearances, the
prisoner of conscience etc. Students are faced with a myriad of bureaucratic and
complex institutions that seem to be diffuse and ineffective when compared with
domestic legislative responses to legal problems. Thus, studying only the human
rights institutions can quickly become boring and class interest dissipates.

However, the institutions approach can be very effective in some contexts, for
example at postgraduate level, where students have some knowledge of
international law and perhaps experience of working for NGOs.

10 Teaching Human Rights — UKCLE teaching & learning manual



The rights approach

An alternative teaching approach is to consider the textual provisions of human
rights treaties (usually relating to civil and political rights) and how they might
address the human rights violations experienced by individuals and groups. This is a
common approach in the teaching of the European Convention of Human Rights,
where teachers literally follow the article by article format (right to life, right not to be
tortured etc). However, in the absence of any knowledge of human rights institutions
students can end up examining a mishmash of jurisprudence from different systems
with little ability to imagine how a ‘victim’ might access different institutions.

Problems with the rights approach can be further exacerbated by the absence of
reference to wider historical, political or social contexts in which individual rights
have developed and are given effect (for example, the reluctance of the police to
prosecute gender violence, the legality of corporal punishment of children). This
leaves the student further confused as to the ‘gap’ between the rhetoric of human
rights and their legal protection.

UKCLE teaching & learning manual
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The combined approach

As noted earlier the above descriptions of the institutions and the rights approaches
are to some extent caricatures. Most teachers will integrate some institutions and
some rights materials in their courses. However, there is often a tendency to
emphasise the detail on one particular institution or right (perhaps because it is a
research interest of the teacher) rather than to integrate the two perspectives in an
educationally effective way. This section draws from Steiner and Alston’s
International human rights in context (OUP, 2000) to provide an example of a
‘combined’ approach which retains student interest while also placing human rights
law into a broader political and social context.

However, even the combined approach may have its limitations. The tendency may
be to reduce feminist engagement or developing world critiques to mere additions
to the traditional structure of international human rights law. The more
fundamental challenges to, and reconfigurations of, key debates within
international human rights law and practice may be marginalised or ignored.
See sections 4 and 5 for further information on addressing some of these concerns.

12 Teaching Human Rights — UKCLE teaching & learning manual
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Teaching human rights in first
year courses on constitutional
and administrative law/public
law

Susan Millns, Kent Law School, University of Kent at
Canterbury

Course design: initial challenges and possible
responses

This section provides examples of how human rights issues may be introduced into
the teaching of the first year curriculum, part of which is habitually composed of a
module or modules in public law or constitutional and administrative law.

When designing the content of such a module the course convenor will need to bear
in mind several considerations which are likely to influence the material substance
of the module, together with the learning/teaching strategies and assessment
methods adopted. Specifically, the course convenor may face the following five
challenges:

1. the constraints of time and space which operate in the teaching of a
foundational first year subject

2. the varied background knowledge of first year students, some of whom will
be quite familiar with historical, political and current affairs, while others
will not be so aware

3. the attendance of a large number of students

4. the characteristics of the body of teaching staff

5. the compulsory nature of the module

The nature of the challenges and suggested responses to them are as follows:

Time and space constraints

Challenge: the areas of law which may potentially fall within the remit of the term
public law are tremendous. Any teacher is required to be selective with regard to the
material which has to be covered in order to give the student a sufficient
understanding of the subject, and that which may be left aside to be taken up by
students in optional courses later on in their degree programme, should they desire
to do so. A particular task facing any course director is to avoid the banal
generalisation of issues, while retaining their accessibility and comprehension in a
relatively short amount of time.

Solution: a proposed course structure, designed to address this challenge and to
represent a typical two unit, two semester or year long module in public law, is set
out below.

Varied background knowledge

Challenge: a level of instruction has to be found which, while it does not leave
students who have little prior knowledge of historical, political and current affairs
struggling to comprehend, is nonetheless sufficiently stimulating and challenging for
those students whose knowledge base in these areas is more extensive.

Solution: in order to address this difficulty it may be worthwhile to find out in the
initial seminar session the background of each student (including for example their

UKCLE teaching & learning manual
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previous educational experiences, any interest in current affairs, and any political
motivations). This information can then be taken into account by the seminar leader
when directing discussion and questions during the year. It may be found that with
the increased media coverage of human rights issues at national, European and
international levels students are in fact more familiar with these issues than with
other aspects of the public law curriculum.

A large student body

Challenge: as it is one of the foundational subjects public law will attract the
attendance of many students. This will probably mean large groups of students in
seminars and tutorials, which will affect the way in which material is presented,
discussed and examined.

Solution: this issue will be dealt with here by a particular consideration of the
diversity of seminar exercises and assessment methods available to tutors. For
example, some of the exercises suggested in this section are designed as groupwork
assignments. These might then be appropriate for peer review and assessment. The
exercises are also intended to foster more student-centred learning approaches,
emphasising teamwork, communication, research skills and decision making as well
as the acquisition and challenging of knowledge.

A variable body of teaching staff

Challenge: given the probability of a large number of seminar groups, a number of
different tutors are likely to be required to lead the seminars, some of whom may
be part time and therefore relatively inaccessible to the student body.

Solution: the course convenor will need to ensure that a degree of harmony is
achieved in the seminar materials used by each seminar leader (by the distribution
of a suggested reading list and sample seminar questions) and in the coverage of
the topics under discussion. Where part time tutors are employed provision may
need be made for them (or an alternative, designated full time member of staff) to
be contacted by students who are experiencing difficulties with the course.

A compulsory module

Challenge: a particular challenge may derive from the fact that public law, because
it provides one of the foundations of our legal system, is likely to be designated a
compulsory module. The question of retaining student interest and motivation in
the face of compulsion (and in some cases disaffection) will require some attention.

Solution: fortunately, students tend to view the human rights component of public
law as one of the most interesting, accessible and relevant aspects of the course. In
this respect, the teaching and learning methods adopted in this section — notably
the idea of integrating human rights questions into the whole of the public law
module, rather than confining them to one specific section — have as their aim to
retain attention in areas which may otherwise have the effect of turning off students
whose interest in public law is more passing than passionate.

Formulating the content of the curriculum

It has been noted above that conventionally the issue of human rights/civil liberties
is addressed as part of (or as an addendum to) an introductory course on public law
or constitutional and administrative law. This pattern is mirrored in the traditional
textbooks on public law, which tend to devote a short and discrete section to human
rights (or to one or two examples of such rights) after having set out the main
principles of constitutional law.

A typical syllabus for a 24 week (ie two semester or year long) public law course
might look as follows:

20 Teach/'ng Human Rights UKCLE teaching & learning manual



Traditional
syllabus for a
public law
course

In the above curriculum, by devoting a discrete two week block to the topic of
human rights it may appear that the issue is relatively marginalised and abstracted
from its theoretical, political and institutional context. This type of approach often
fails to do justice to the importance of the subject matter and fails to demonstrate
the ways in which discussion of human rights poses a fundamental challenge to
traditional public law theory.

Of course, such a challenge to traditional ways of thinking about public law is not
only to be made at the specific level of human rights. Challenge to tradition needs
to operate at all levels. As Morison and Livingstone (1995) write in the preface to
their critique of traditional constitutional thought in Great Britain and Northern
Ireland:

In a country without a written constitution a consensus of writing about the
constitution can become the constitution. The traditional thinking must be
challenged in order to clear a space for new approaches.

This could not be truer than in the context of human rights law. Agreement as to
what traditionally constitutes the relationship between human rights and public law
has set up a framework that is now being opened to challenge. This is particularly
so in the light of the enactment of the Human Rights Act 1998, with its wide
reaching implications for both public and private law doctrine and its aim of
mainstreaming human rights within the context of a changed legal culture. The
space opened up in the wake of this challenge to the historic consensus provides all
public law module convenors with the perfect opportunity to develop the way in
which human rights questions might be introduced into the module.

With this in mind the following suggested syllabus attempts to challenge the
marginalisation of human rights within the first year curriculum by taking the
human rights part of the public law course out of its designated two week slot.
Instead the syllabus engages in a mainstreaming exercise, involving thinking
through ways in which human rights may be conceptualised as an integral and
essential part of public law and thereby contextualised within public life and public
law doctrine. This is with the aim of reviewing the traditional concepts around
which the teaching of public law revolves (such as the separation of powers, the rule
of law, parliamentary sovereignty, the impact of EU law, judicial review) and their
relationship with issues of human rights.

In this way it is sought to demonstrate how human rights concerns consistently
impact upon, and are affected by, the concepts and doctrines of public law with
which students become familiar during their first year of legal studies. It will also
become apparent that the very notion of public law is not self evident, resulting in
the problematisation of the demarcation between public and private spheres and
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showing that what might be thought initially to be private and personal activity may
nevertheless be reconceptualised as public and political (and vice versa).

The revised syllabus for a 24 week long course might look as follows:

Note that the two weeks which in the first sample curriculum had been devoted to
the human rights part of the course have been distributed to those areas where
more time may now be needed for the introduction of human rights questions
within the context of the topic of public law under discussion. In the example above
this extra time has been attributed to the areas of the course dealing with
fundamental principles and the relationship between UK law and European law.
This is rather a notional exercise, with other areas presenting equally good claims
for further attention (particularly the first topic on the nature of a constitution and
the area of judicial review of administrative action) and will largely depend on the
teaching interests and discretion of the module convenor.

Learning, teaching and assessment methods

The learning, teaching and assessment methods suggested here aim to present a
range of techniques which course convenors may consider adopting when thinking
about the insertion of human rights questions into public law teaching. Where
possible the methods proposed seek to respond to the challenges highlighted at the
outset of this section of the manual. The basic premise which has been adopted in
devising the suggested class exercises is that the public law course would be
delivered by way of lectures (one or two hours per week) and seminars (one hour
per fortnight), for which the students would be expected to spend around 10 hours
doing private reading and study. In all cases it is suggested that students be
provided (well in advance of the date of the seminar) with a list of basic reading
materials for the session, together with a list of further reading, a clear indication of
the topics under discussion and the exercises to be undertaken during the seminar.
The exercises would typically be appropriate for groups of between eight and
twenty students.

Examples for learning, teaching and assessment methods will be given for four
topics in the suggested revised syllabus above. These topics are characterised by
two themes as regards the human rights issues that will be addressed. The first key
theme is ‘locating rights’, that is identifying the derivation and textual legal base for
human rights protection. This theme relates to weeks 1-2 (the nature of a
constitution and does the UK have one?) and weeks 6-8 (the relationship between
UK law and European law). The second major theme is ‘enforcing rights’, that is
locating the institutional source of human rights protection and the legal
mechanisms in place for guaranteeing respect for human rights. This theme relates
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to weeks 3-5 (fundamental principles: the separation of powers, the rule of law and
parliamentary sovereignty) and weeks 20-23 (judicial review of administrative
action).

Note that the examples given are in no respect to be taken as definitive or
prescriptive. They have been selected simply to provide illustrations of particular
approaches, and in order to suggest a range of learning and teaching strategies
together with a number of assessment methods. Other examples from different
parts of the syllabus could equally well have been chosen in order to demonstrate
the points made, and in this respect course convenors are encouraged to be
experimental and creative in their syllabus design. The exercises can be redesigned
as coursework assessments and can be mixed and matched to suit the module
structure and the stages at which students approach a particular topic in the course
of their first year of legal education.

Weeks 1-2: The nature of a constitution and does the UK have
one?

One of the usual starting points in any course on public law is the notion of ‘the
constitution’. This is usually addressed within the context of a discussion of the
various characteristics of a constitution, such as its written or unwritten nature, its
authority in the hierarchy of legal norms and its susceptibility to revision. Within this
context the issue of human rights clearly has a role to play, although this is often not
fully realised at first by students. It is suggested, therefore, that human rights might
be introduced into the debate as one of the key building blocks of any constitution
regardless of its other characteristics. Discussion might then focus upon:

e the knowledge and awareness amongst the student body and/or wider
public which human rights issues generate as a result of their introduction
into debate on constitutional arrangements and constitutional reform

e the location of human rights within various constitutions (of both written
and unwritten variety) in order to ascertain the degree of protection
offered in the UK when compared with that available elsewhere

e the difficulties of articulating which rights are best included or excluded
from a charter of rights

The aim of the following three exercises is to address the question of whether
adequate protection of human rights is possible in the UK, given the recent
incorporation of the European Convention on Human Rights (ECHR) into domestic
law via the Human Rights Act 1998 and the continued absence of an original and
modern written catalogue of rights. This begs the question of whether the presence
of a specific written text devoted to human rights guarantees is more effective than
case law and piecemeal legislation in securing the protection of rights and
promoting knowledge and awareness of human rights violations.

Locating rights
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Locating rights Weeks 6-8: The relationship between UK law and
European law

This second set of exercises addresses the inter-relationship between the UK’s
membership of European institutions and the protection of human rights.

The aim is to encourage students to reflect upon the human rights implications of
the UK’s adhesion to the European Union and the Council of Europe, with a
particular focus upon the effects of EU law and the repercussions of incorporation of
the ECHR into domestic law.

While the context which is used here is that of sex discrimination and the rights of
sexual minorities, the exercise presumes and draws upon students’ acquired
knowledge of the impact upon UK law of EU law (both in the form of rights
conferred by Community law and those contained in the EU’s Charter of
Fundamental Rights) and the ECHR. It thus demands familiarity with constitutional
questions about sovereignty, direct effect, enforceability, incorporation into domestic
law and remedies.
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Weeks 3-5: Fundamental principles: the separation
of powers, the rule of law and parliamentary
sovereignty

The second substantive part of this section moves to consider the ways in which
human rights are enforced. This involves scrutiny of the relationship between
enforcement mechanisms and public law scholarship, and primarily involves
consideration being given to the various roles of the legislature and the judiciary in
the protection of human rights. It also necessitates that some thought be given to
conceptions of democracy and the rule of law (which students will be encountering
at this stage in the public law course). It will furthermore demand examination of
the politics of the judiciary in the protection of rights and the conscience of
parliament in the handling of human rights questions.

Enforcing rights
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Weeks 20-23: Judicial review of administrative
action

Enforcing rights The final part of this section examines the balance of power between the state and
citizens exercised through judicial review actions. The principles of judicial review
are central to any study of administrative law, and this section presumes that
students will be familiar with the conditions and grounds for review. The principles
can then be harnessed to human rights questions by looking at the specific contexts
in which review applications may be brought.
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The example that will be used here is that of the use of public space by local
authorities and attempts to ban the use of such space in the context of sporting
competitions, political meetings and hunting. Judicial decisions in this controversial
area (which has heavy overtones of public policy) can be analysed for their impact
upon the rights of those involved. The substantive aim of the exercise is to enable
students to reflect upon the relationships between individual rights and community
interests, between public and private activity and the broader issue of the
interaction between law, public policy and morality. The pedagogical aim is to
enable students to develop both their research and writing skills while pursuing a
more theoretical development and critical appreciation of the legal and policy issues
involved in this type of judicial review action.
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Useful resources and selected bibliography

Constitutional and administrative law/public law (general)

Allen M and Thompson B (2000) Cases and materials on constitutional and
administrative law (6th edition) (London: Blackstone)
Barnett H (2000) Constitutional and administrative law (3rd edition) (London:

Cavendish)
Bradley AW and Ewing KD (2001) Constitutional and administrative law (13th

edition) (London: Longman)

Craig PP (1990) Public law and democracy in the United Kingdom and the United
States of America (Oxford: Clarendon)

Loveland I (2000) Constitutional law: a critical introduction (2nd edition)
(London: Butterworths)

McEldowney JF (1997) Public law (2nd edition) (London: Sweet & Maxwell)
Morison ] and Livingstone S (1995) Reshaping public power: Northern Ireland
and the British constitutional crisis (London: Sweet & Maxwell)

Thompson B (1997) Textbook on constitutional and administrative law (3rd
edition) (London: Blackstone)

Human rights and civil liberties

Bailey SH, Harris DJ and Ormerod D (2001) Civil liberties cases and materials
(5th edition) (London: Butterworths)

Ewing KD and Gearty CA (1990) Freedom under Thatcher: civil liberties in
modern Britain (Oxford: Clarendon)

Feldman D (2001) Civil liberties and human rights (2nd edition) (Oxford: OUP)
Fenwick H (1998) Civil liberties (2nd edition) (London: Cavendish)

Hunt M (1998) Using human rights law in English courts (Oxford: Hart)
Whitty N, Murphy T and Livingstone S (2001) Civil liberties law: the Human
Rights Act era (London: Butterworths)

Bill of rights debate

Adjei C (1995) ‘Human rights theory and the bill of rights debate’ 58 Modern
Law Review 17-36

Allan ] (1996) ‘Bills of rights and judicial power: a liberal’s quandary’ 16 Oxford
Journal of Legal Studies 337-352

Beyleveld D (1995) ‘The concept of a human right and incorporation of the
European Convention on Human Rights’ Public Law 577-598

Bingham TH (1993) ‘The European Convention on Human Rights: time to
incorporate’ 109 Law Quarterly Review 390-400

Griffith JAG (1979) ‘The political constitution” 42 Modern Law Review 1-21
Institute for Public Policy Research (1991) The constitution of the United
Kingdom (London: IPPR)

Klug F and Starmer K (1997) ‘Incorporation through the back door?” Public Law
223-233

Laws ] (1993) “Is the high court the guardian of fundamental constitutional
rights?” Public Law 59-79

Lester A (1984) ‘Fundamental rights: the United Kingdom isolated” Public Law
46-72

Liberty (1991) A people’s charter: Liberty’s bill of rights (London: Liberty)

Zander M (1997) A bill of rights? (4th edition) (London: Sweet & Maxwell)

Human Rights Act 1998

Bennion F (2000) ‘What interpretation is “possible” under Section 3(1) of the
Human Rights Act 1998? Public Law 77-91

Clements L and Young | (1999) ‘Human rights: changing the culture’ 26 Journal
of Law and Society 1-5

Ewing KD (1998) ‘The Human Rights Act and parliamentary democracy’ 62
Modern Law Review 79-99

Ewing KD (1999) ‘Social rights and constitutional law’ Public Law 104-123
Feldman D (1999) ‘The Human Rights Act 1998 and constitutional principles’
19 Legal Studies 165-206
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Feldman D (1998) ‘Remedies for violations of convention rights under the
Human Rights Act’ 6 European Human Rights Law Review 691-711

Home Office (1997) Rights brought home: the human rights bill (Cm 3782)
(London: The Stationery Office)

Hunt M (1998) ‘The “horizontal effect” of the Human Rights Act’ Public Law
423-443

Hunt M (1999) ‘'The Human Rights Act and legal culture: the judiciary and the
legal profession’ 26 Journal of Law and Society 86-102

Klug F (2000) Values for a godless age: the story of the UK’s new bill of rights
(London: Penguin)

Lord Irving (1998) ‘The development of human rights in Britain under an
incoporated convention on human rights’ Public Law 221-236

Lord Lester (2000) ‘Human rights and the British constitution’ in Jowell ] and
Oliver D (eds) The changing constitution (4th edition) (Oxford: Clarendon) 89-110
Loveland I (1999) ‘Incorporating the European Convention on Human Rights
into UK law’ 52 Parliamentary Affairs 113-127

Oliver D (2000) ‘The frontiers of the state: public authorities and public
functions under the Human Rights Act” Public Law 476-493

Phillipson G (1999) ‘The Human Rights Act, “Horizontal effect” and the
common law: a bang or a whimper?” 62 Modern Law Review 824-849
Wadham ] (1997) ‘Bringing rights home: Labour’s plans to incorporate the
European Convention on Human Rights into UK law’ Public Law 75-79
Wadham ] and Mountfield H (1999) Blackstone’s guide to the Human Rights Act
1998 (London: Blackstone)

Judicial review

Bailey SH, Jones BL and Mowbray AR (1997) Cases and materials on
administrative law (3rd edition) (London: Sweet & Maxwell)

Craig, PP (1999) Administrative law (4th edition) (London: Sweet & Maxwell)
Cane P (1996) An introduction to administrative law (3rd edition) (Oxford:
Clarendon)

Lord Woolf, Jowell ] and Le Sueur A (1999) De Smith, Woolf and Jowell’s
principles of judicial review (London: Sweet & Maxwell)

Wade W and Forsyth C (2000) Administrative law (8th edition) (Oxford: OUP)

European Union law

Alston P and Weiler JHH (1999) ‘An “ever closer union” in need of a human
rights policy: the European Union and human rights’ in Alston P (ed) The EU
and human rights 3-66 (Oxford: OUP)

Coppell J and O’Neill A (1994) ‘The European Court of Justice: taking rights
seriously” CMLR 669-692

Craig P and De Burca G (1998) EC law: text, cases and materials (2nd edition)
(Oxford: Clarendon)

O’Keeffe D and Twomey PM (eds) (1994) Legal issues of the Maastricht Treaty
(London: Wiley Chancery)

O’Keeffe D and Twomey PM (eds) (1999) Legal issues of the Amsterdam Treaty
(Oxford:Hart)

Weatherill S (1995) Law and integration in the European Union (Oxford:
Clarendon Press)

Ward I (1996) A critical introduction to European Law (London: Butterworths)

European Convention on Human Rights

° Harris D], O’Boyle M and Warbrick C (2001) Law of the European Convention on
Human Rights (2nd edition) (London: Butterworths)

e Janis M, Kay R and Bradley A (2000) European human rights law: text and
materials (2nd edition) (Oxford: Clarendon)

e Van Dijk P and van Hoof, GJH (1998) Theory and practice of the European
Convention on human rights (3rd edition) (London: Kluwer Law International)

Websites

e  European Court of Justice <http://europa.eu.int/cj/en>

e  European Court of Human Rights <http://www.echr.coe.int>

e Lawlinks <http://library.ukc.ac.uk/library/lawlinks/general.htm>
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Unpacking the right to life

Noel Whitty, Law Department, Keele University

This section focuses on teaching the right to life in the law curriculum. It discusses:

where to introduce right to life materials

how these materials further legal educational aims
the choice of teaching approaches available

how to create the best teaching environment
using video as a teaching tool

three right to life case studies

Where to introduce the right to life into the law
curriculum

Discussion of the right to life could be introduced in any number of subject areas of
the law curriculum. In many instances the Human Rights Act 1998 will be directly
relevant. Typical first year core courses provide the opportunity to deal with topics
involving the right to life:

e public law (Article 2, European Convention on Human Rights, Human
Rights Act 1998)

e criminal law (murder, defence of necessity)

e tort (wrongful life actions, negligence of prison authorities)

e administrative law (judicial review of allocation of health care resources)

In second and third years the following optional courses/subject areas provide the
opportunity to discuss contrasting perspectives on the right to life:

health care law (reproductive technology, euthanasia, assisted suicide)
European Union law (freedom to avail of medical services)

feminist legal theory (violence, ‘sanctity of life’)

jurisprudence (resolution of rights conflicts)

international law (genocide, famine, health rights)

civil liberties (death penalty, security forces, prisoner suicides)

law and society (pro/anti-abortion/death penalty social movements)

The extent to which a human rights perspective is integrated into the teaching of
these courses in law schools will depend on a number of factors. For example, the
following general influences would impact on the human rights content of the range
of courses listed above:

e research/intellectual/political interests of individual teachers

e historical absence of a human rights basis to UK public law

e reluctance/apathy with respect to integrating the Human Rights Act 1998
into the curriculum

e approach of the dominant textbooks in the subject area (a very influential
factor)

e degree of internationalisation of academic scholarship in the area (may be
more likely to encourage comparative rights analysis)

e existence of relevant international human rights norms

e tendency to stereotype only certain areas of the curriculum (such as
abortion) as requiring a rights analysis due to their ‘political’ nature

While some law teachers will have considerable experience of human rights
literature and teaching others may have little or none because of a combination of
the above factors. The Human Rights Act 1998 has the potential to transform legal
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education in the UK. However as Lord Justice Sedley has argued, “degree courses,
which judges had assumed would be in the forefront of the culture change, are
responding unevenly and sometimes inadequately to the new needs” (see (2000) 32
Socio-Legal Newsletter). Both imagination and new sKills are now required:

The challenge is to recognise the value of both the deductive and inductive
approaches to our changing legal system: to think in terms of principles and not
simply of issues, facts, precedent and procedure. The educational challenge is real
and immediate. The need to prepare our graduates for a practice radically
affected by the new legislation is urgent. It would be gratifying to be able to stop
saying to students “it might be unjust but that is the law’. The HRA might make
that statement redundant, but only if lawyers — practitioners and academics alike
~ have the imagination and skills to make it so. It is a _function of all law schools
to ensure that this happens.

(Thomas 2001)

Lecturers who are eager to embrace the Human Rights Act 1998 may face
difficulties outside their control. For example, teaching loads may be very high and
preparation time limited, other colleagues may be resistant to altering their settled
teaching approaches (a particular problem if joint marking of work is to occur or
there is a hierarchical relationship between the course’s teachers), the purchase of
additional library materials may be curtailed and the availability of IT resources may
be limited.

Furthering legal educational aims using human
rights case studies

This section highlights why human rights materials should be introduced across the
law curriculum. Legal educational aims can be achieved in a variety of ways, but
human rights case studies are particularly suited to the task.

The Human Rights Act 1998 will operate as a partial stimulus to reconsider the
traditional content of law courses; indeed, it is unlikely that a law teacher will be
able to avoid dealing with some aspect of the growing human rights culture.
However, innovative law teachers should also emphasise the relevance of human
rights law for furthering legal educational aims generally:

e introducing the right to life will provide core knowledge of legal
instruments (for example bills of rights and international human rights
treaties)

e students will learn to contextualise new knowledge to previous knowledge
(for example incorporating international human rights norms into the
appropriate justifications for police use of firearms)

e rights discourse provides a conceptual framework for assessing competing
political and legal claims (for example women’s’ access to abortion)

e human rights litigation has the potential to make visible the claims of
marginalised groups and can challenge doctrinal categories by
acknowledging different life experiences (for example see D v United
Kingdom (1997) 24 EHRR 423)

e human rights teaching can expose the subjective and politically-
contingent nature of law (for example the emergence of a foetal rights
movement)

e it internationalises legal education through reference to international
norms/case law (for example through consideration of European
Convention on Human Rights (ECHR), Canadian Supreme Court decisions)

e it encourages the development of ethical and political values (by asking
students to problematise their ethical/political positions on terrorism,
abortion, the death penalty etc)

e it can aid the development of communication skills by requiring students
to engage with potentially emotive subjects (for example a discussion of
rationing of life saving medical treatment in the National Health Service)
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Teaching approaches

It is generally recognised that three main teaching approaches are used in law
schools; black letter, socio-legal and critical. It needs to be emphasised at the
outset however that these labels are more useful as shorthand than as total
definitions of teaching styles. There are necessary overlaps between all three
approaches, and many lecturers use a combination of approaches in their teaching.

As the following materials on the right to life are designed to be adapted for
teaching in a variety of styles some general points on each approach are necessary.
However, the overall point is that whatever the teaching approach the use of
human rights materials can further legal educational aims.

A black letter (or textbook) approach is commonly understood as a
learning/teaching experience that is focused on the acquisition of legal doctrine and
associated skills applications. Students are provided with lists of legal instruments
and cases, and the primary objective is to ‘learn the law’. Little emphasis is placed
on challenging or thinking about the doctrinal categories or assumptions upon
which the legal system is based. While elements of the black letter approach are
essential for providing all students with core legal knowledge (and meeting some of
the other legal educational aims), broader critical awareness of the nature of law,
legal culture and society will be absent if this is the only approach used.

Suggested reading

® Banks NKS (1999) ‘Pedagogy and ideology: teaching law as if it matters’ 19
Legal Studies 445

e Bottomley A (ed) (forthcoming 2002) Feminist perspectives on the foundational
subjects of law (2nd ed) (London: Cavendish)

e  Hutchinson AC (2001) ‘Casaubon’s ghosts: the haunting of legal scholarship’ 21
Legal Studies 65

) Ireland P and Laleng P (eds) (1998) Critical lawyers handbook II (London: Pluto)

) Twining W (1994) Blackstone’s tower: the English law school (London: Sweet &
Maxwell)

Black letter
teaching
approach
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Socio-legal The second main teaching style is the socio-legal approach. In general terms, this
- approach attempts to put ‘law in context’; expecting students to ‘know’ legal
teaCh’ng doctrines in the absence iati istori iti i

of any appreciation of historical, political or social contexts
appr oach is viewed as inadequate. The aim of the law teacher is to draw upon
interdisciplinary materials (historical records, philosophical concepts, sociology
studies, empirical evidence, newspaper reports etc), in order to illustrate how law is
created, developed and applied. Instead of law being represented as apolitical and
rational, its subjective and contextual nature is explored.

Human rights related materials are a particularly rich source for socio-legal teaching
(see for example Steiner and Alston’s International human rights in context: law,
politics, morals (OUP, 2000). While acknowledging the importance of legal texts, the
emphasis in human rights teaching should also be on materials from for example
politics, international relations, public health, economic theory or environmental
studies. Without reference to interdisciplinary sources the student may lack the
necessary tools to explain the apparent inconsistencies and political compromises ~
an inevitable source of disillusionment for idealistic students — inherent in human
rights recognition and enforcement.

In relation to right to life contexts students examining issues from a socio-legal
perspective might be asked to:

e cxamine the language of official government human rights reports
submitted to institutional actors other than courts (the UN Human Rights
Committee, the Committee on the Elimination of Discrimination Against
Women)

e analyse the voting record of governments on right to life issues at the
United Nations and assess the political alliances

e collect and compare how the media report death penalty, terrorist or
abortion stories

e trace the development of the Vatican’s role in the international anti-
abortion movement

e choose different non-governmental organizations (NGOs) working in the
area and assess their documents and strategies (Amnesty International,
Human Rights Watch, Planned Parenthood)

e watch a video that shows police/army use of firearms (for example, Clint
Eastwood in Dirty Harry or In the line of fire) and then discuss whether the
action depicted is typical/reactionary/justified/lawful’

The overall aim of the socio-legal approach is to stimulate and broaden the
student’s contextual awareness of law and legal institutions. By illustrating the
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broad political nature of (human rights) law, the student is better able to assess the
origin, operation and limits of legal norms and ‘make connections’ between law and
other social and political forces (for example, the Cold War, the anti-apartheid
movement, nationalist movements, World Bank loans, feminist movements, media
culture etc).

Suggested reading

e Davies M (1994) Asking the law question (London: Sweet & Maxwell)
® Thomas P (ed) (1997) Socio-legal studies (Aldershot: Dartmouth)

The third main teaching style is the critical approach. This builds upon the socio-
legal approach and overlaps with it in many respects. However, many use the critical
label to identify an explicitly theoretical approach to analysing law and teaching
subject areas. The aim is to challenge the assumptions that underpin traditional
doctrines (for example the ‘reasonable man’, or the definitions of ‘obscenity” or
‘discrimination’ or ‘privacy’, or the public/private divide) and to provide alternative
perspectives.

Critical approaches generally seek to ‘deconstruct’ the meaning and operation of
law and to expose the historical inaccuracies, the concealment of inequalities and
the ideological importance of law to powerful groups in society (see for example the
contents of the journals Social and Legal Studies, Journal of Law and Society, Feminist
Legal Studies and Harvard Civil Liberties-Civil Rights Law Review). Drawing theoretical
concepts from sociology, history, political theory, cultural studies, literary studies etc
critical law teachers seek to create a more egalitarian, pluralist and culturally aware
law curriculum. One of the most influential critical movements in law schools in
recent years is feminist perspectives on law (see for example Charlesworth and
Chinkin’s The boundaries of international law: a feminist analysis (Manchester
University Press, 2000).

The focus here, broadly speaking, is on law as a specially structured oppressive
means by which to control and constrain social and political relationships, and
that ‘legal argument’ cannot and ought not to be separated from political
argument. The examination of law in this context thus entails analysing
and deconstructing law to recognise its internal viewpoint and theorising
strategies for challenging its hegemony. At the very least, we might engage
our students in critically examining how the judgments they read in their
casebooks are shaped and influenced by tactical decisions made by the lawyers
and judges involved. Students rarely see legal arguments in their raw form, the
overwhelming majority of cases they read are appellate decisions in which the
Jfacts have been shaped and developed many times over by lawyers and judges

Critical teaching

approach
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who chose which facts to emphasise and which ones to ignore. Students need to
know that the law as it is set out in the cases and texts exists, even at
what appears to be the most basic ‘factual’ level, in a very particular form
that reflects deliberate manipulation.

(Banks 1999)

A critical teaching approach requires that human rights law has to be subjected to
the same critique as criminal law or any other area of law. But the fact that the
discourse of human rights openly acknowledges the existence of
differences/inequalities between individuals — and states that one of its aim is to
empower historically-disadvantaged groups — means that human rights materials
can provide students with an entry point into critical theory.

In relation to the right to life context, students on a critically oriented course could
be asked to:

e read materials which question the increasing usage of ‘rights talk’ and
assess why only certain rights are recognised (for example, why ‘sanctity of
life’ tends not to be interpreted so as to protect choices about dying, such
as assisted suicide)

® assess the benefits and losses for women in resorting to human rights
litigation (for example seeking the right to abortion)

e explore the impact of particular legal constructions of the body (for
example, does health care law view women as possessing a right to
property in their bodies or a right to autonomy?)

Suggested reading

Bakan J (1997) Just words: constitutional rights and social wrongs (Toronto:
Toronto University Press)

Boyd S (ed) (1997) Challenging the public/private divide: feminism, law and public
policy (Toronto: Toronto University Press)

Hyde A (1997) Bodies of law (Princeton: Princeton University Press)

O’Donnell A and Johnstone R (1997) Developing a cross-cultural law curriculum
(London: Cavendish)

Smart C (1989) Feminism and the power of law (London: Routledge)

Stychin CF (1998) ‘Body talk: rethinking autonomy, commodification and the
embodied legal self” in Sheldon S and Thomson M (eds) (1998) Feminist
perspectives on health care law 211-236 (London: Cavendish)

Whitty N, Murphy T and Livingstone S (2001) Civil liberties law. the Human
Rights Act era 298-302 (London: Butterworths)
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Creating the best teaching environment

In the materials that follow the teacher is free to use whatever teaching approach
(or combination of approaches) is most suited to her or him. The objective is to be
reflexive in the sense that the teacher is self-critical about the content and style
of her/his teaching and aware of student reactions.

As outlined earlier, many variables can influence how subjects are taught. Further, it
is important not to underestimate the relationship between the characteristics of
individual teaching styles and student learning experiences; an enthusiastic,
friendly, audible and interactive ‘black letter’ lecture on the right to life — while
arguably not as intellectually challenging as other styles — will be enjoyed and
appreciated by students. Moreover, the choice of teaching materials (handouts,
articles, video clips) may be as influential as the teaching style (provided that
students are encouraged to use the materials and understand how to do so).

A few general pointers are provided here to help create the best teaching and
learning environment for the right to life case studies:

e demonstrate enthusiasm and empathy with students

e acknowledge that all viewpoints are welcome and open for discussion and
challenge. While students will often express prejudiced views, the teacher
has the responsibility to ensure that the classroom remains a non-
threatening/offensive environment.

® be sensitive to the fact that some students may not want to discuss
personal experiences/views related to the topic of the course

e recognise the diversity of the student body and that some may feel like
‘outsiders’ on the grounds of gender, race, sexual orientation, class,
religion, parental status etc

e avoid stereotypes in class discussion and assessment exercises (for
example male barristers, black suspects, rape victim seeking an abortion
etc)

e admit that the content of courses is subjective (even the ‘core syllabus’ will
be taught with different emphases by individual teachers) and that you are
open to suggestions as to additional perspectives

e reassure students that a legal education is not aimed exclusively towards
producing legal practitioners. ‘Political’ and ‘theoretical’ perspectives
should not be represented as alternatives to ‘real law’.

e provide a map of the points of the lecture/seminar, either on an OHP or by
handout. The advantage of a clear handout is that students can follow the
oral presentation and take away a record of the content.

e select materials and pitch teaching at a level appropriate to the experience
and ability of the class

e placing course outlines and other materials on departmental webpages
encourages students to gain IT sKills. It can also personalise the learning
experience (as students can edit and save the materials on a floppy disk)
and it encourages exploration of links to other human rights related
resources.

e set up an e-mail list for the class and encourage exchange of questions
and views on the course

® be sensitive to the mood of the class. Rephrase points/questions if sense of
confusion, deflect questions/comments to avoid embarrassing an individual
student. Summarise main points and questions. Ask for feedback.

e (ry to integrate student responses/experiences into the core of your
teaching. A ‘conversation” between teacher and students can transfer the
same (and arguably more) knowledge as reading from lecture notes.
Students often remember the content of class debates long after the
lecture has ended; active rather than passive learning should be the aim.
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Video as a teaching tool

Video clips are a very useful teaching tool, particularly suited to human rights
teaching. If videos are not available, or their use is not feasible, encouraging
students to read film reviews, which can serve the same function. There are many
sources of film and video reviews, but film websites are especially good as they
allow students to search for titles and reviews, for example

e  All Movie Guide <http://allmovie.com>

®  Sight and Sound <http://www.bfi.org.uk/sightandsound>

®  University of Maryland Women's Studies Film Reviews
<http:/lwww.inform.umd.edu/EdRes/Topic/WomensStudies/FilmReviews

If course materials are on placed on departmental webpages, links to the specific
reviews can easily be included (for example include a link to Dead man walking
(1995) in death penalty materials, to In the name of the father (1993) or Michael
Collins (1997) in terrorism materials, to The handmaid’s tale (1990) in abortion
materials).

Video can stimulate student interest

The first advantage in using video is its potential to stimulate interest and debate
in a class. Especially in early morning/late evening/large group teaching, the playing
of video clips ~ from films, documentaries, soap operas, news programmes —
captures the attention and imagination of students. Even if only marginal to the
direction of the discussion, the change in teaching format will be welcome; to begin
a class, to break up a lecture or to initiate class debate. Most law teachers find that
students (particularly first years) will immediately respond to images, but will be
much more reluctant to express opinions on the prescribed reading.

Students are often embarrassed or intimidated at the prospect of speaking in group
settings, so a general discussion on the content of a video can instill confidence (for
example, how are judges/lawyers represented in North Square?, why do police
interviews in NYPD Blue always subvert the suspect’s due process rights?,
summarise the views of the participants in a Heart of the matter debate on foetal
screening, what is your reaction to the execution in Dead man walking?). The aim of
the teacher will be to incorporate the responses to the video extracts into the
content of the lecture/seminar. By shifting between legal texts (the law report, the
textbook etc) and the video, students are encouraged to participate in the learning
process while also reflecting on the social and political contexts in which law
operates (the court, the police station, the hospital, the home).

Video can introduce alternative perspectives

Secondly, the use of video allows for perspectives/images traditionally absent from
the law curriculum and class discussion to be included. Although the law student
body is increasingly diverse, the dominant voices heard in class may be
representative of privileged groups in society. Video can also be used to challenge
assumptions about different aspects of the legal system and society (for example
racism, prostitution, policing, sexual harassment etc).

On the other hand, the teacher needs to be aware that excessive use of clips may
encourage a superficial or one dimensional understanding and fracture class debate.
The content of contemporary news reporting and documentaries often tends
towards superficiality and sensationalism, and mainstream films often replicate
stereotypical characters and actions. Making students aware of these factors should
also be part of the educational process about law, the media and popular culture.
Students may also need to be reminded that their arguments must be informed
and supported by the course materials/additional research.

It is most important that audiovisual equipment (and the videocassette itself) is
checked in advance of the class in order to avoid disruption of one’s well planned
teaching format. Also, always prepare fallback materials such as OHP summaries.
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Right to life case studies

This final section contains three right to life case studies:

Case study 1  General overviews of the right to life
Case study 2  Use of lethal force: terrorism and the death penalty
Case study 3  Abortion

Each case study has a similar format; a listing of teaching aims and objectives,
followed by sample materials, exercises and assessment suggestions.

Choosing a case study

The choice of case study will depend on the subject area in question, the level of
ability of the class and the educational aims of the teacher.

For example, in a typical human rights course there is a tendency for the right to life
to be taught first, because teachers (and textbooks) often adopt an article by article
approach to the Human Rights Act/European Convention on Human Rights. In this
format students are offered a general overview of the meaning of the right to life
and then examples from relevant case law. No real attempt is made to distinguish
the relevant different contexts (abortion, death penalty, lethal force etc); all tend to
be treated merely as ‘illustrative’ of the right to life provision. By contrast, if
teaching a criminal law or health care law course the main initial focus may be on
the concepts of murder or abortion, and the right to life references will be
introduced afterwards (if mentioned at all).

Teaching, therefore, can either start with case study 1 (the general overviews) and
illustrate points with reference to case studies 2 (lethal force) and 3 (abortion); or
focus on one case study (2 or 3) in depth and refer back to case study 1 when
appropriate.

As these case studies are designed to illustrate different teaching approaches, aims
and learning experiences, the references for further reading are provided in the
bibliography.

Black letter
teaching
approach
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Useful resources and select bibliography

Perspectives on legal education

Ansley F (1991) ‘Race and the core curriculum in legal education’ 79 California
Law Review 1511

Austin A (1998) The empire strikes back: outsiders and the struggle over legal
education (New York: New York University Press)

Banks NKS (1999) ‘Pedagogy and ideology: teaching law as if it matters’ 19
Legal Studies 445

Cain P (1998) ‘Teaching feminist legal theory at Texas: listening to difference
and exploring connections’ 38 journal of Legal Education 165

Chesterman M and Weisbrot D (1987) ‘Legal scholarship in Australia’ 50
Modern Law Review 709

Farmer L (1995) ‘Bringing Cinderella to the ball: teaching criminal law in
context” 58 Modern Law Review 756

Graycar R and Morgan ] (1996) ‘Legal categories, women’s lives and the law
curriculum, or Making gender examinable’ 18 Sydney Law Review 431

Hocking B (1992) ‘Feminist jurisprudence: the new legal education’ 18
Melbourne University Law Review 727

Hutchinson AC (2001) ‘Casaubon’s ghosts: the haunting of legal scholarship” 21
Legal Studies 65

Johnstone R and Loughin G (1997) Designing print materials for flexible teaching
and learning in law (London: Cavendish)

Mullender R (1997) ‘Law, undergraduates and the tutorial’ 3 Web Journal of
Current Legal Issues

Petersen C (1994) ‘Living dangerously: speaking lesbian, teaching law’ 7
Canadian Journal of Women and the Law 318

Thornton M (1996) Dissonance and distrust: women in the legal profession 73-79
(Oxford: OUP)

Williams P (1997) The rooster’s egg (Cambridge: Harvard University Press)

General critiques of rights

Bakan ] (1997) Just words: constitutional rights and social wrongs (Toronto:
Toronto University Press)

Bakan ] and Smith M (1995) ‘Rights, nationalism and social movements in
Canadian constitutional politics’ 4 Social and Legal Studies 367

Harlow C and Rawlings R (1997) Law and administration 91-127, 575-604
(London: Butterworths)

Herman D (1993) ‘Beyond the rights debate’ 2 Social and Legal Studies 25
Herman D (1994) ‘The good, the bad and the smugly: sexual orientation and
perspectives on the charter’ 14 Oxford Journal of Legal Studies 589

Howe A (1994) ‘White western feminism meets international law:
challenges/complicity, erasures/encounters’ 4 Australian Feminist Law Journal
63

Hutchinson A (1995) Waiting for Coraf: a critique of law and rights (Toronto:
Toronto University Press)
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Kingdom E (1991) What’s wrong with rights (Edinburgh: Edinburgh University
Press)

Mirza Q (1999) ‘Patricia Williams: inflecting critical race theory’ 7 Feminist
Legal Studies 111

Schnedier E (1986) ‘The dialectics of rights and politics: perspectives from the
women’s movement’ in Bartlett KT and Kennedy R (eds) Feminist legal theory:
readings in law and gender (Boulder: Westview) 318-332

Sedley S (1995) ‘Human rights: a twenty first century agenda’ Public Law 386
Stychin C (1998) A nation by rights (Philadelphia: Temple University Press)
Williams P (1991) The alchemy of race and rights (Cambridge: Harvard
University Press)

Whitty N, Murphy T and Livingstone S (2001) Civil liberties law. the Human
Rights Act era (London: Butterworths)

Overviews of the right to life

Airedale NHS Trust v Bland [1993] 1 All ER 52 (HL)

D v United Kingdom (1997) 24 EHRR 423

A National Health Service Trust v D (2000) 2 FLR 677

A National Health Service Trust v H (2001) 2 FLR 501

R v Cambridge Health Authority, ex p B [1995] 2 All ER 137 (CA)

British Medical Association (2001) Withholding and withdrawing life prolonging
medical treatment: guidance for decision making (London: BMA)

Dinstein Y (1981) ‘The right to life, physical integrity and liberty’ in Henkin L
(ed) The international bill of human rights (New York: Columbia University
Press)

Grosz S, Beatson ] and Duffy P (1999) Human rights: the 1998 Act and the
European Convention (London: Sweet & Maxwell)

James R and Longley D (1995) ‘Judicial review and tragic choices’ Public Law
367

Lester A and Pannick D (1999) Human rights: law and practice (London:
Butterworths)

McGoldrick D (1991) The human rights committee (Oxford: Clarendon)

Ni Aolain A (2001) ‘“The evolving jurisprudence of the European Convention
Concerning the Right to Life’ 19 Netherlands Human Rights Quarterly 21
Opsahl T (1993) ‘The right to life’ in Macdonald R, Matscher F and Petzold H
(eds) The European system for the protection of human rights (Dordrecht: Kluwer
Academic)

Ramcharan B (ed) (1985) The right to life in international law (Dordrecht:
Kluwer Academic)

Starmer K (1999) European human rights law (London: Legal Action Group)

Critical perspectives on the right to life

Biggs H (1996) ‘Euthanasia and death with dignity: still poised on the fulcrum
of homicide’ Criminal Law Review 17

Cameron D and Frazer E (1987) The lust to Rill (Cambridge: Polity)

Duden B (1993) Disembodying women: perspectives on pregnancy and the unborn
(Cambridge: Harvard University Press)

Dworkin R (1994) Life’s dominion: an argument about abortion, euthanasia and
individual freedom (London: Vintage)

Foster P (1995) Women and the health care industry: an unhealthy relationship?
(Oxford: OUP)

Jackson E (2000) ‘Abortion, autonomy and prenatal diagnosis’ 9 Social and
Legal Studies 467

Lee R and Morgan D (1994) Death rites: law and ethics at the end of life
(London: Routledge)

Newdick C (1997) Who shall we treat? (Oxford: OUP)

Shivji IG (1999) ‘Constructing a new rights regime: promises, problems and
prospects’ 8 Social and Legal Studies 253
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) Singer P (1995) Animal Liberation (London: Pimlico)

° Young A (1993) ‘Decapitation or feticide: the fetal laws of the universal subject’
4 Women: A Cultural Review 288-294

e  Whitty N (1998) ““In a perfect world”: feminism and resource allocation in
health care’ in Sheldon S and Thomson M (eds) Feminist perspectives on health
care 135-153 (London: Cavendish)

Terrorism

) Andronicou and Constantinou v Cyprus (1997) 25 EHRR 491

) Tennessee v Garner 471 US 1 (1985) (US Supreme Court)

e Amnesty International (1988) Northern Ireland: killings by security forces and
‘supergrass’ trials (London: Amnesty International)

e  Curtis L (1984) Ireland and the propaganda war (London: Pluto)

e  Ellison G and Smyth J (2000) The crowned harp: policing Northern Ireland
(London: Pluto)

e  Fenwick H (2000) Civil rights (London: Longman)

e Haysom N. (1987) ‘License to Kill: the South African police and the use of
deadly force’ 3 South African jJournal of Human Rights 3-27

e Jennings A (1988) ‘Shoot to Kill: the final courts of justice’ in Jennings A (ed)
Justice under fire 104-130 (London: Pluto)

e  Klug F Starmer K and Weir S (1996) The three pillars of liberty: political rights
and freedoms in the United Kingdom 240-245 (London: Routledge)

e  Lustgarten L and Leigh I (1994) In from the cold: national security and
parliamentary democracy (Oxford: Clarendon)

® Rogers ] (1998) ‘Home Office’s review of the law on the use of lethal force’ 18
Legal Studies 486

e  Tweedie J and Ward T (1989) ‘The Gibraltar shootings and the politics of
inquests’ Journal of Law and Society 464

e  United Nations (1994) Basic principles on the use of force and firearms by law
enforcement officials (New York: United Nations)

e  Ward ] (1993) Ambushed: my story (London: Vermilion)

Death penalty

Ng v Canada (1993) 1 IHRR 161 (HRC)

Ballinger A (2000) Dead woman walRing: executed women in England and Wales
1900-1955 (Aldershot: Ashgate)

Hudson P (2000) ‘Does the death row phenomenon violate a prisoner’s human
rights under international law?’ 11 European Journal of International Law 833
Human Rights Watch (2001) Beyond reason: the death penalty and offenders with
mental retardation (New York: Human Rights Watch)

Hood R (1996) The death penalty: a worldwide perspective (Oxford: Clarendon).
Kennedy L (1971) 10 Rillington Place (London: Panther)

Rodley N (1999) The treatment of prisoners under international law (Oxford:
Clarendon)

Sarat A (1995) ‘Violence, representation and responsibility in capital trials: the
view from the jury’ 70 Indiana Law Journal 1103

Sarat A (2001) The Rilling state: capital punishment in law, politics and culture
(Oxford: OUP)

UN Commission on Human Rights (1997) Extrajudicial, summary or arbitrary
executions: United States (Report of the Special Rapporteur) (New York: United
Nations)

Weisberg R (1983) ‘Deregulating death’ Supreme Court Review 305
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Abortion
®  Winnipeqg Child and Family Services (Northwest Area) v G.(D.E) [1997] 3 SCR 925

e Clarke L (1989) ‘Abortion: a rights issue?’ in Lee R and Morgan D (eds)
Birthrights: law and ethics at the beginnings of life (London: Routledge)

e  Eriksson MK (2000) Reproductive freedom: in the context of international human
rights and humanitarian law (Zoetemeer: Martinus Nijhoff)

e  Farquhar D (1996) The other machine: discourse and reproductive technologies
(London: Routledge)

e  Franklin S (1997) Embodied progress. a cultural account of assisted conception
(London: Routledge)

e Grant I (1989) ‘Forced obstetrical intervention: a charter analysis’ 39 University
of Toronto Law Journal 217

e  Greschner D (1990) ‘Abortion and democracy for women: a critique of
Tremblay v Daigle’ 35 McGill Law Journal 633

e  Hartouni V (1997) Cultural conceptions: on reproductive technologies and the
remaking of life (Minneapolis: University of Minnesota Press)

e Johnsen D (1986) ‘The creation of fetal rights: conflicts with women’s
constitutional rights to liberty, privacy and equal protection’ 95 Yale Law
Journal 599

e  MacKinnon C (1991) ‘Reflections on sex equality under law’ 100 Yale Law
Journal 1281

e Morgan D and Lee R (2001) Human fertilisation and embryology: regulating the
reproductive revolution (London: Blackstone)

e  Shelton D (1981) ‘Abortion and the right to life in the inter-American system:
the case of “baby boy”’ 2 Human Rights Law Journal 309

e Thomson M (1998) Reproducing narrative: gender, reproduction and law
(Aldershot: Ashgate)

e  Wallbank J (1999) ““Throwing baby out with the bath water”: some reflections
on the evolution of reproductive technology’ 5 Res Publica 47

e  Zulficar M (1995) ‘From human rights to program reality: Vienna, Cairo and
Beijing in perspective’ 44 American University Law Review 1017
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Teaching an international
human rights course

Doris Buss, Law Department, Keele University

Structuring an international human rights course that reflects the dynamic nature of
the subject matter and the diverse interests of the students requires some thought
about the objective of the course and its place in the overall curriculum.
International human rights courses sit somewhat uncomfortably in a traditional law
programme. First, as a component of international law human rights law is subject
to criticisms that it is not ‘real law” and that it has no place in a core law curriculum.
Second, within the international legal academy human rights are seen as
idiosyncratic; more political than legal. Consequently international human rights
courses are often seen as marginal or interdisciplinary; a hybrid of international
relations and law. The controversial nature of human rights courses has implications
for where they are situated in the curriculum and the type of students they attract.
International human rights courses are usually optional rather than required courses
(although there are exceptions to this) and often attract law, politics and
international relations students. The nature of the material covered in a human
rights course is much better suited to a seminar or small group format. Human
rights concepts, such as cultural relativism, and their application are often difficult
for students to grasp, and discussion and small group work are better teaching tools
than large group lectures. However, institutional resourcing concerns often mean
that large group lectures are the only format allowed.

In the following materials I try to give suggestions on how to accommodate the
challenging and interdisciplinary nature of human rights courses while maintaining
a high degree of teaching effectiveness.

Formulating curriculum content

Why teach a course on international human rights?
The aims of courses on international human rights can be generalised as follows:

e provide students with a basic knowledge of the principal treaties,
conventions, United Nations General Assembly Resolutions relating to
international human rights

e introduce students to the enforcement and implementation measures of
the various treaties and treaty monitoring bodies

e explore the relationship between international law and international
human rights law

e explore the relationship between local/domestic law and international law

e introduce students to the implications of an asymmetrical world order in
which countries are divided in terms of their access to economic, political,
and cultural sovereignty

e provide students with the tools to examine human rights violations in their
own countries

e encourage student skill development in the following areas:

o critical thought and analysis

¢ problem solving

+ working with primary legal sources, such as written instruments
(treaties etc) and cases

o abstract thinking (applying theory to specific situations)

reading and applying complex material

¢ research and writing

L 4

Course
description
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How these various aims are met will depend on the design of the course and the
way in which it is taught. Below I demonstrate how I have structured aspects of my
course to achieve these objectives. Suggestions are also provided on adapting the
curriculum to fit different courses and students.

Course components

As a general rule, an international human rights course will cover all or some of the
following topics:

Rights instruments
e  ‘bill of rights’
) treaties and conventions
° regional arrangements

Institutions/actors
e committees/working groups for the various conventions
e monitoring and compliance
) non-governmental organisations (NGOs)

Application of international human rights law
®  universality
e  cultural relativism
e  state obligation
e  application in domestic legal systems

Challenges to human rights
e  Third World perspectives, right to development
e women’s rights: the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW), Beijing Conference
on Women
e  rights critique

Humanitarian law/international criminal law
° war crimes tribunals: Rwanda, Yugoslavia
° International Criminal Court
) humanitarian intervention

New directions

right to democracy

gay and lesbian rights

refugees

right to the environment

globalisation and human rights: trade, corporate responsibility,
debt relief

The size and format of a human rights module will determine how these subjects
are put together. For example, an upper year law seminar is ideal for exploring some
of these areas in detail. In this type of course topics can be introduced through a
lecture and then followed up with more intensive class discussion. In addition, more
time can be spent exploring the difficult legal questions raised by these topics such
as:

domestic application of international human rights law

processes and rules of treaty monitoring

impact of soft law on international human rights law
interdependence of rights

relationship between international criminal law and human rights
future trends in norm enforcement

human rights and the rule of law
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e impact of feminist theory and critical theory on fundamental principles of
international human rights law

Alternatively, a seminar course composed of students from various disciplines may
want to de-emphasise some of the legal issues raised above, and add more of a
political dimension to the curriculum. This could be done through exploring:

e South/North debates around international human rights, particularly, the
right to development and the universality/relativist debate

e the importance of the Cold War in shaping key international human rights
documents, such as the Universal Declaration of Human Rights (UDHR)
and the International Covenant on Civil and Political Rights
(ICCPR)/International Covenant on Economic, Social and Cultural Rights
(ICESCR), and the implications of the end of the Cold War for human rights

e the impact of non-governmental organisations (NGOs) on international
human rights. This topic is well suited to case studies of particular NGOs
such as Amnesty International or Human Rights Watch

e the political economy of human rights (ie the relationship between aspects
of globalisation and human rights)

In addition, instructors can use in-class exercises as a way to emphasise certain
issues and develop particular skills. A course taken primarily by advanced law
students, for example, can use in-class exercises where students are required to
solve problems by working through legal documents, such as treaties and reports of
special rapporteurs. | suggest some exercises below, some of which can be adapted
to emphasise legal or political issues depending on the make-up of the course and
student population.

In structuring an international human rights course the following factors need to be
considered:

1. While seminars allow students to pursue topics in depth, it is still important
to make sure that students are exposed to an overview of the key
international human rights topics. More advanced topics, such as some of the
ones listed above, require students to make linkages between different human
rights topics. The ability to do this is important in encouraging students to
develop good critical and analytical skills.

2. It is important to place human rights law in its geopolitical context. Students
have a tendency to think about human rights as gross violations that occur
somewhere else, usually in the developing world. This assumption is clearly
problematic, as it ignores structural factors that contribute to human rights
abuses, and the West’s involvement in perpetuating global inequality. Human
rights lecturers will find a considerable amount of material on human rights
violations in civilised countries such as the UK. For example, Amnesty
International has information on human rights violations in the UK, and
NGOs often produce unofficial and parallel country reports as part of the
treaty monitoring process.

3. While understanding the political context is important, international human
rights have a legal dimension. It is important to examine how this area of law
functions to regulate behaviour in many different ways.

Teaching, learning and assessment methods
Moving beyond cases and materials

As a law course international human rights can be taught like other topics using
primary legal sources. That is, teachers can address many of the topics discussed
above relying exclusively on primary legal sources; cases, legal and quasi-legal
instruments. The benefit of this approach is that it is effective in meeting some of
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the objectives referred to above, namely making students familiar with the basic
human rights instruments, introducing them to monitoring and compliance
measures and developing problem solving skKills.

The down side to this approach is that it fails to situate international human rights
law in the context of a changing global order. That is, it fails to meet the rest of the
aims of an international human rights course. A cases and materials approach will
be more limited in encouraging student skill development, particularly in the area of
critical and analytical thinking, abstract thought, and research skills that encourage
creative use of multiple sources.

Law in context Developing a ‘law in context’ approach

approaCh An alternative to the cases and materials approach is to explore international
human rights ‘in context’; looking at the different debates within human rights and
the different contexts within which human rights law is applied and/or shaped. This
approach encourages students to learn the ‘nuts and bolts’ of human rights law at
the same time as applying this knowledge to the exploration of the role of human
rights law in a global legal and social order.

Developing a law in context approach requires use of varied teaching and learning
materials as well as a teaching approach that encourages students to explore
different ideas, apply their knowledge to concrete examples and develop the
capacity to bring theoretical insights to the practice of human rights. This is a tall
order, and these objectives will likely be met in varying degrees. In this section I
discuss some teaching approaches that may facilitate a law in context approach,
and later 1 discuss appropriate learning resources.

Over the years I have tried various approaches to promote active student learning in
the classroom, usually through small group, in-class exercises. These worked well to
a point, but I found that excessive reliance on this strategy could deter student
interest. In recent years, I have adopted a new approach, suggested by my colleague
Ambreena Manji, to have students act as human rights rapporteurs, giving weekly
15 minute presentations on a given topic. [ have combined these presentations with
shorter lectures that integrate discussion periods and/or small group exercises. The
benefits of this approach are that it encourages student ‘ownership’ of human rights
topics, allows them to apply first hand the principles learned to a specific
situation/problem and requires them to do library research at an early stage. A
sample list of presentation topics is included later.

A further difficulty I have encountered is in the rapidly changing and expanding
nature of human rights and the limits of a teaching term. Clearly, not all aspects of
international human rights law can be covered thoroughly in a single course. I have
introduced a few strategies to try to deal with this. For example, I try to combine
specific topics with a more focused case study. In a lecture on refugee law I also
included a case study on women refugees. Through this approach I introduce
students to the broad principles and instruments associated with refugee law, but
also look at the position of women refugees as a way to highlight weaknesses within
refugee law and to reinforce themes developed in other parts of the course (ie
women’s rights). This, together with an expansive approach to the student
presentations, has meant that a larger number of issues is discussed in class, with
key concepts reinforced in different lectures and contexts.

In the following I have outlined three lecture topics and possible class approaches.
Where relevant I have indicated how certain themes and developments can be
pursued in more depth in an advanced human rights law seminar.
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Sample international human rights course online

The course outlined here is a third year law option open to students from several
disciplines but taken primarily by law, Erasmus, and foreign exchange students in
international relations. The course generally attracts 40-50 students and is taught by
lecture only.

The course aims to:

e introduce students to the laws and institutions that structure
international human rights

e cxplore the ways in which international attitudes towards, and
conceptions of, human rights have evolved since the drafting of the
Universal Declaration of Human Rights

e provide students with a critical understanding of international inequality
and global change as a context within which to consider human rights
guarantees
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By the end of this course students should be able to:

e demonstrate a familiarity with the principal international human rights
documents

e explain the various mechanisms by which international human rights
violations are addressed and discuss the relative merits of different
enforcement options

e identify and apply different critical perspectives on international human
rights

e analyse international human rights in the context of South/North
tensions
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Useful resources

Texts

In the past I have used Steiner HJ and Alston P International human rights in context
(Oxford: OUP), and the second edition of this volume (2000) is a good teaching text,
although somewhat expensive and perhaps overwhelming for students. There are
not many good human rights texts, and this is one of the few that attempts to
examine international human rights law in its socio-political context. It is, however, a
text for law courses and is quite strong on topics concerning human rights as part of
international law. I have now moved to using a collection of articles, Web-based
material and newspaper articles. This approach is much more time consuming, but
has the advantage of being more current than a text, plus it gives students a specific
grounding for some of the topics we discuss. [ have found that newspaper articles
catch student interest and encourage more ownership of the course and self-
direction in research.

In addition, I encourage students to investigate human rights issues using the Web.

Internet sources

I recommend starting any Web-based research on human rights by using the two
guides to research listed below. These guides provide useful information about the
sources available to researchers (both electronic and more ‘traditional’ sources), and
are also extremely comprehensive:

e American Society of International Law (ASIL): Guide to electronic resources for
international law:
¢ human rights <http://www.asil.org/resource/humrtsi.htm>
e international criminal/humanitarian
<http://www.asil.org/resource/crim1.htm>

e Human Rights Program, University of Chicago: Human rights: an
interdisciplinary bibliography and research guide
<http://www.lib.uchicago.edu/~llou/humanrights.html>

Further sources

e Country reports on human rights practices (annual reports from the US
Department of State to 1999)
<http://www.state.gov/iwww/global/human_rights/hrp_reports_mainhp.html>

® Human Rights Dialogue (quarterly bulletin of the Human Rights Initiative of
Carnegie Council on Ethics and International Affairs)
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http://www.carnegiecouncil.org/publications/hrd.html

e Human Rights Internet <http://www.hri.ca>

® [nternational human rights law database (searchable by subject, country,
tribunals applying human rights etc) http://www.interights.org/icl

®  Project Diana: an online human rights archive (human rights litigation, includes
databases of briefs, opinions, complaints etc)
<http://www.yale.edu/lawweb/avalon/diana>

®  Rights International research guide for international human rights lawyers
<http://www.wideopen.igc.org/ricenter/links.html>

e  University of Minnesota Human Library <http://www.umn.edu/humanrts>

e European Court of Human Rights <http://www.echr.coe.int>
e United Nations <http://www.un.org>

Non-governmental organisations

Amnesty International <http://www.amnesty.org>
OneWorld <http://www.oneworld.net>

Oxfam <http://www.oxfam.org.uk>

Refugee Council <http://www.refugeecouncil.org.uk>
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Fundamental human rights
premises

Wade Mansell, Kent Law School, University of Kent at
Canterbury

My experience of teaching law courses concerned with human rights left me
persuaded of several facts:

1. Such courses attract highly motivated and well intentioned students who
view with dismay and concern the many human rights abuses with which
they are surrounded.

2. Such abuses are seen, initially at least, as springing simply from human
perfidy.

3. It is essential to problematise the study of human rights, so that unthinking
enthusiasm is replaced by a considered view of the structural causes of
many human rights abuses. This necessitates consideration of the thesis that
human rights in fact enjoy no sacrosanct quality in the realm of
international relations, and that they are proclaimed or ignored in
accordance with the interests of the government of the state proclaiming or
ignoring.

There is a brief story which I think illustrates the point. A sociologist who had
previously been a social worker was asked why he had made a career change. His
reply was that having spent so much time fishing people out of the stream he
decided to walk up-river to the bridge to discover who was pushing them in. This
contribution is intended to view human rights from the bridge.

Teaching approach

The material that I have selected is intended to illustrate the phenomena that I
consider to be the factual premises upon which a course concerned with the
international protection of human rights must (or at least should) be based. Because
this work is primarily directed to those teaching in the area of human rights, I have
endeavoured to provide, briefly, sufficient material indicating how my premises may
be evidenced and exemplified. In addition, after each premise 1 have provided a list
of questions, which partially translate into interrogatories concerning the points I
would wish to make, but which also provide open ended questions for discussion.
My own method of lecturing is to provide for each lecture a list of 10-20 questions
to which the lecture is addressed, in the hope that the need for note taking is
replaced by time with which to consider what is being said. If the course is one
accompanied by seminars, these always begin with a consideration of these
questions. Although I have not distinguished particular questions, I hope that it will
be obvious that some are suitable for either essay or examination questions. I have
found it useful in seminars where a list of readings has been prepared to allocate to
each student one reading for special responsibility and succinct summary.

As will be seen, my own views in this topic may be regarded as idiosyncratic. While
the views are strongly held, I do not think that the object of teaching is coercion of
opinion. My criterion for a successful course (or class) is that students should have
identified their own ideological assumptions, which they can then test against
information and arguments provided. It is essential that students are enabled to
maintain tenable positions which understand and encompass opposing views.
Invariably, the best examination papers are those which demonstrate not only an
understanding of the material provided, but also reflection - allowing critical
comment upon such material.
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Because these are aims of my teaching the method of assessment is necessarily
highly flexible. I prefer to try to ensure that students write essays, and indeed
examination questions, on topics that have interested them sufficiently to ensure
reflection. In my view, the choice of the particular topic is less important than the
technique demonstrated in considering the problem.

The result of this is that within seminars [ am constantly concerned to have
participants make arguments that are then put to the test by other students.
Because this area is so controversial and so political, it also lends itself well to some
application of mooting principles, where two or four students can be asked to make
opposing arguments. Experience suggests that students almost always learn more
by being asked to argue points of view with which they disagree strongly.

First premise A study of the discourse of human rights since the
Second World War suggests that the rhetoric of
human rights has been determined most clearly by
the propaganda value it represented.

From an initial position of assumed moral superiority arising from and represented
by the drafting and promulgating of the Universal Declaration of Human Rights,
western states were forced to consistently argue their superiority in the face of
concerted attack from both the so called ‘second’ (socialist) and ‘third” (poor)
worlds. These attacks came initially from two directions. Colonialism came to be
vilified, as the proclaimed human right of self-determination gained prominence
and dominance. If colonialism was not identified with the institutionalised racism
found in apartheid regimes, it was nevertheless seen to very often carry within it the
assertion of racial superiority of the governors over the governed. As the anti-
colonialist movement grew in the 1950s and 1960s, so did suspicion grow of the
proclaimed human rights, supposedly readily justiciable. These suspicions were
fuelled by the so called socialist states insisting upon the centrality of economic
rights, supposedly intended to ensure the security of individuals in their ability to
acquire food and housing.

The demise of the USSR and an effective end to both colonialisation and the so
called Cold War changed the rhetoric if not the need. As free market economics and
the accompanying ideology gained ascendancy, so economic rights declined in so
far as they were incompatible with the policies sanctioned and blessed by the
international financial institutions. The African Charter on Human and Peoples’
Rights — admittedly never very effective in protecting people from human rights
abuses — has come to appear positively antediluvian. The collective community
interest rhetoric it espoused is supposedly incompatible with economic well being
and growth.

Thus what I am suggesting is that the way in which human rights are discussed in
international fora is not objective, but almost always political in the sense that it is
almost always related to economic ideology. This can also be illustrated by reference
to the waning popularity of the proclaimed ‘new international economic order’,
which had as its aim the securing of an international economic situation which
would correct what were seen to be unjust imbalances between rich and poor
states. If a new international economic order had been seen as the foundation upon
which economic and social rights could be secured, by the 21st century it had
become not only unfashionable, but bordering on the ludicrous in the face of
economic programmes preached almost universally by the International Monetary
Fund and the World Bank.
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The difference in the sorts of human rights
different states proclaimed was dictated by the
political (and/or theological) ideology of each state.

Liberal democratic states such as the United States and many countries within
western Europe placed emphasis upon the civil and political rights exemplified in
the European Convention on Human Rights. The social provisions found within the
Universal Declaration were considered inappropriate for comparable protection or
even recognition. Such states effectively either ignored collective rights (as in the
case of the United States), or to a large extent merely paid them lip service (as is the
case of the signatories of the European Social Charter). The view implicitly
promulgated was that civil and political rights were legal and justiciable, while
others were at best desirable, and at worst utopian or even counter productive
because of their threat to the perceived productive free market economy.

Collectivist states, of course, attempted to counter these views by asserting the
importance of distributive justice and the need to ensure the participation of
individuals in the collective life of the state. Regrettably, though a level of security
was provided for citizens by many states (a fact which has come to be accepted
only since the dramatic decline in the living standards of the poorest people living
in the former USSR), such were the feelings of insecurity of those governments that
they would not trust the governed with the civil and political rights which were
portrayed as incompatible with a ‘socialist” property regime. The clearest example of
this fundamental distrust was to be found in the German Democratic Republic.

Meanwhile with the rise (and the recent demise of some) of the so called Asian tiger
economies a third perspective on human rights protection was developed. This
suggested that the protection of individual civil liberties might be incompatible with
the needs of development. Malaysia in particular took the view that the ‘Asian
tradition’ led to positions on human rights that could not be reconciled even with
the Universal Declaration. If these arguments seem manifestly specious to the
cynical among us, and designed only to justify willful human rights abuses, this is
less important (for a sense of comprehension of the human rights world) than the
recognition that these arguments reflect a particular power structure with particular
goals. This is a power structure dedicated to economic ‘progress’ (that is increased
economic growth) both for its own sake and for the sake of national pride. (It is of

Second premise
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course ironic that this very ambition is itself evidence of continuing feelings of
insecurity, if not inferiority). Whether or not such ‘progress’ is ever adversely
affected by protecting such rights as those concerned with freedom of speech or
freedom from arbitrary detention remains highly questionable.

More recently we have seen self-proclaimed Islamic states prepared to assert values
in direct contravention of crucial aspects of the Universal Declaration. Not only have
they rejected (sometimes implicitly, sometimes explicitly) the idea of equality
between women and men, but they have also rejected any notion of freedom of
religion. Apostasy may even be a capital crime. Finally, to Muslims the notion of any
human rights ideas taking precedence over the content of the Koran, contested
though that content may be, would be simply blasphemous.

Third premise International institutions with power tend to
reflect the interests of the powerful states.

This premise is nowhere better illustrated than in a consideration of the United
Nations itself. When the United Nations Charter was adopted in San Francisco there
were 50 (victorious) nations who were initial signatories. The number of members
has now risen to some 189, while the Charter has remained almost entirely
unaltered. The Charter was drafted as an attempt to replace the League of Nations
with a new intergovernmental organisation that would avoid the defects that had
become so apparent in the League. The purposes of the United Nations were set out
in Article 1 in the Charter. Central and primary was the objective to maintain
international peace and security and, to that end, to:

Take effective collective measures for the prevention and removal of threats to
the peace and for the suppression of acts of aggression or other breaches of
the peace, and to bring about by peaceful means, and in conformity with the
principles of justice and international law, adjustment or settlement of
international disputes or situations which might lead to a breach of the
peace.

The second purpose was to develop friendly relations between nations, based on
respect for the principle of equal rights and self-determination of peoples, and to
take appropriate measures to strengthen universal peace. The third aim was to
achieve international co-operation in solving international problems of an economic,
social, cultural or humanitarian character, and to promote and encourage respect for
human rights and fundamental freedoms for all, without distinction as to race, sex,
language or religion; and finally to be a centre for harmonising the actions of
nations in the attainment of the common ends.
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The purposes have a grandeur and optimism entirely characteristic of modernism.
Progress towards peace and prosperity for all was the goal, and many have
suggested that, at least implicitly, a development model premised upon a unilinear
conception of progress was being espoused (see Sachs 1992). Such world powers as
there were, who had been finally victorious, were united in victory for long enough
for a Charter to be drafted which was satisfactory to all. The so called Cold War
began in earnest shortly afterwards, and much of the Charter became either
redundant because it could not be given effect (as in the case of provision for armed
forces in Chapter VII), or the subject of interminable debate (as for instance over the
meaning of Article 2(7), which stated that nothing authorised the United Nations to
intervene in matters “which are essentially within the domestic jurisdiction of any
state”). At the same time international developments that had not been entirely
anticipated led to emphasis upon some goals at the expense of others.
Decolonisation, self-determination and the question of apartheid quickly became
central concerns. As newly independent states became party to the multilateral
Treaty regime which was the Charter, so too did issues of economic disparity and
issues of development become prominent.

The United Nations Charter placed great emphasis upon the sovereign equality of all
its members (Article 2(1)), and it was this which dictated that within the General
Assembly democracy prevailed. Each state had one vote. But it did not prevail in
that the power of the vote did not reflect the size of the constituency it represented.
The result of this, which was not foreseen in 1945, has been a dramatic change in
the balance of power within the General Assembly. Whereas in 1945 71 per cent of
members were from the continents of Europe and America, by 1991 54 per cent of
members were from Asia and Africa. No less noticeable was the increase in so
called Third World countries — countries rather pejoratively and emotively described
as underdeveloped, countries whose interests and preoccupations are very different
from those of the majority of founder members. Needless to say, a paradox quickly
became apparent; as the majority of states not sharing ‘First World’ priorities grew,
so did the power and prestige (at least in the eyes of western governments) of the
General Assembly decline. The result has been that General Assembly Resolutions,
even those passed with fewer than ten votes in opposition (and sometimes as few
as two), have been largely ignored by dissenting states; usually wealthy states for
whom the implications of the resolution in question would be costly.

At the same time, in terms of the creation of international law, there has been a
dispute as yet unresolved. Observing the Eurocentric nature of classical international
law “because of the effective monopoly of political and economic power by the
Western European states in the post-Westphalia era in international relations, and
also because of the intellectual dominance of Western European jurists and text
writers”, one author goes on to state that:

This undoubted truth, together with the frequent nakedness of the response of
classical international law to the self interest of the western European

trading commercial powers involved, have been the prime grounds of attack
upon its principles and rules in the post Second World War era.

(McWhinney 1992)
As to General Assembly resolutions his comments are directly pertinent too:

The Third World majority in the United Nations, and their supporting jurists,
arqued that the General Assembly resolutions — adopted, as they invariably
were, by overwhelming majorities, with only a few western states holding out
in the form of negative votes or abstention - effectively made new law. UN
General Assembly resolutions would qualify, thereby, as new sources of
international law, side by side with traditional or classical sources. As an
abstract, a priori, legal issue, this debate over the new sources remains
unsolved. Western and Soviet jurists have conceded, equally, that resolutions
of the General Assembly, if adopted unanimously or at least with substantial
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intersystemic consensus — Western bloc, Soviet bloc and Third World [written
before the demise of the Soviet Union] — may acquire normative legal quality
in their own right. This has clearly become the case by now, with most of the
General Assembly resolutions on decolonisation, and self-determination of
peoples, sovereignty over natural resources, and nuclear and general
disarmament, however intransigent the last ditch resistance of predominantly
Western members may have been at the actual time of their adoption.

This needs to be taken with discretion! Although partially true, the disintegration of
old Yugoslavia, the failure of both the resolved new international economic order
and the resolved ‘human right to development’ all suggest the continuing ability of
the West generally, and the United States in particular, to deny the status of law to
unwelcome resolutions. Certain it is that mere numerical superiority in terms of
votes has brought little lawmaking power to the majority. Rather, power has moved
decisively to the Security Council, where democracy takes second place to the
acknowledgement of power — or at least power as it was perceived in 1946. The
role of the General Assembly remains as defined in the Charter, to make
recommendations to the Members or to the Security Council (Article 11(1)). Article
12 provides that while the Security Council is exercising “in respect of any dispute
or situation the functions assigned to it” by the Charter, the General Assembly shall
not make any recommendations with regard to that dispute or situation unless the
Security Council requests it. The power to recommend rather than to decide is that
of the General Assembly.

The Security Council, then, is where true power resides. Now comprised of 15
members (originally 11) it is the five permanent members who have quite
disproportionate power. The five, chosen in 1946 (United States, China, the then
Soviet Union (now replaced by Russia), France and the United Kingdom) do not all
seem to justify this primacy, which gives to each the power to veto any Security
Council resolution even when at least nine and even 14 of the other members are
resolved. Since the disintegration of the Soviet Union the Security Council has
become even more sympathetic to the interests of the West. One book states the
present position with some accuracy when it observes:

With the Soviet Union no longer acting as a counterbalance to the United
States, states such as India, Brazil, Nigeria and Eqypt believe that they
deserve greater say in the Council’s decision making. The continued
permanent membership of France and Great Britain, whose international
influence has declined significantly since 1945, embitters Japan and Germany,
whose influence is in no way commensurate with their funding of the
organisation’s activities. Countries like Canada that contribute troops
routinely to all UN operations complain of being left out of decisions that
affect their soldiers.

(Weiss, Forsythe and Cooke 1994)

So called Third World states, then, are confronted with ready access to the
comparatively powerless General Assembly, and limited or no access to where
power really resides. Even there power lies not with the most powerful or the most
populous, but with the major victors in a war completed more than half a century
earlier. While changes have been proposed both to broaden the permanent
membership of the UN and to reduce the power of veto, such changes would, of
course, necessitate a change in the Charter. This itself could be blocked by veto.
Thus, change requires the acquiescence of all present permanent members.

For the first 45 years of the United Nations the Security Council was important
because of the use of the veto, exercised primarily by the United States and the
Soviet Union. Majority consensus in the General Assembly over decolonisation and
apartheid led to no direct action, and when Portugal finally conceded independence
to its African colonies as the General Assembly had urged, and when South Africa
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(following ‘Rhodesia’) finally escaped apartheid, this was very much in spite of,
rather than as a result of, Security Council action. And as discussed elsewhere, the
constant support by veto of an Israel which has persistently flouted international law
by the United States, together with Soviet vetoes, where it felt that domestic
jurisdiction was threatened even if this defence was used to conceal massive human
rights abuses, both led to widespread disillusionment with the Security Council.
Peace keeping operations, when comparatively uncontroversial as for instance in
Cyprus or Namibia, had proved useful, but were dependent upon the continuing
consent of the host country.
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Fourth premise International financial institutions have, by their
operation, made the protection of economic rights
almost impossible for many poor states.

This premise is most easily illustrated by considering the real effects of the
International Monetary Fund (IMF). These effects have become much more
widespread since the end of the USSR and the victory (though in what terms
remains questionable) of the demand economy over the command economy.

The international financial institutions of the World Bank and the International
Monetary Fund, intended to prevent subsequent international economic recession
and to promote development, were created in the immediate post war period
outside of the United Nations. If the United Nations was to be the institution
promoting friendly relations among nations upon the principle of sovereign equality,
the World Bank and the International Monetary Fund were, even if their aims were
no less utopian, founded upon what was seen as hard realism. That they were both
to be based in Washington, the seat of US government, was not coincidental. That
power within the institutions was not democratically apportioned upon the basis of
sovereign equality but upon financial contribution was also crucial. Finally, the
intended use of both institutions to counter totalitarian tendencies, particularly on
the left, and even more particularly of communism, among states was not
accidental.

Given these facts it is obvious that poor states, although they may come to, or have
to, depend upon these institutions, in fact have little say in how they are run or on
the principles upon which they operate. Equally importantly, because many poor
states are governed by a political and wealthy elite, the interests of that state may
well coincide with those of the greatest international financial institutions even if
they are inimical to the interests of the populace as a whole.

In essence, the objective of the International Monetary Fund, as formed in 1944 by
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a treaty entering into force in December 1945, was to avert any new economic
recession of the kind that had been so devastating in the 1920s and 1930s. To this
end, the Articles of Agreement provided that the Fund would:

1. facilitate the expansion and balanced growth of international trade, and
would contribute thereby to the promotion and maintenance of high levels
of employment and real income and to the development of the productive
resources of all members as primary objectives of economic policy

2. promote exchange stability to maintain orderly exchange agreements
among its members, and to avoid competitive exchange depreciations

3. give confidence to members by making the general resources of the Fund
temporarily available to them under adequate safeguards, thus providing
them with the opportunity to correct maladjustments in their balance of
payments without resorting to measures destructive of national or
international prosperity

So innocuous, and indeed benign, do these objectives seem that it is at first
surprising to discover the tragedies to which they have led, if not actually caused.

It is from this role of the Fund in correcting maladjustments under adequate
safeguards that many of the complaints from the poor states stem. Since 1980 these
‘adequate safeguards’ have taken the form of ‘structural adjustment lending’, an
innocuous phrase that has led to endless controversy and no little misery. There is
little consensus on the effectiveness of the prescribed measures. The policies
prescribed are imbued with a capitalism that eschews state intervention. Thus many
of the past policies, which at least appeared to make life possible for the poorest
section of the population — such as subsidised food, fuel, health care and transport -
are anathema to the IMF requirements in granting loans to help indebted countries.
Structural adjustment has as its goal just one central objective - the elimination of
unsustainable indebtedness. The orthodoxy of the IMF is that this can be achieved
only in the recognition of the superiority of the market over central economic
planning. Evidence for this is, in the view of most cynics of structural adjustment
(myself included), very difficult to discover. The so called Pacific tigers which are
often held up as evidence in fact at least initially pursued state led development.

The bottom line, however, is that even were these structural adjustment policies
shown to achieve their limited goal, many might think that the cost of
implementation is simply unacceptably high, with the wrong people (the poorest)
being effectively called upon to repay loans and deficits which have brought them
no benefit whatsoever. Indeed, throughout Latin America and Sub Saharan Africa
and in many states outside those regions, the period of profligate lending for
doubtful purposes benefiting overwhelmingly the political elite led to crises where
the very people who had seen no benefit were called upon to make the sacrifices to
overcome both debt and deficit. The policies required in structural adjustment were
no more and no less than a return to economic liberalism - a policy that had
frequently been rejected in order to ensure a level of social cohesion and protection
of the poorest.

Thus, when the peoples of the poor nations of the world look at the IMF they see an
institution whose purpose is to resolve balance of payments difficulties instead
concentrating its attention upon poor states and making demands of them which
effectively ensure that they enforce economic policies which, while clearly not in the
interests of their own poor, are just as clearly very much in the interests of those
with power within the IME The forced opening of the economy to private
investment, national or international, allows unrestricted flows of capital to or from
states as the market and profit require.

Horror stories of the effect of structural adjustment are legion (see for example
Simon, Van Spergen, Dixon and Narman 1995) and it is truly amazing given the
number of states which have undertaken such programmes, whether apparently
voluntarily or otherwise, that there is so little unequivocal evidence of their success.
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A major problem they have yet to overcome is the structural bias against Third
World exports (which is considered in the section on trade and law). Suffice it to say
here that exporters of commodities and raw materials have been quite unable to
ensure consistency in the prices received for export. While the IMF has for many
years insisted upon an emphasis upon exports of often similar and sometimes
identical products, prices have tended to fall - to the advantage, of course, of the
importers.

One final point with regard to the IMF needs to be made. Until the end of the Cold
War neither the IMF nor individual donors or lenders were able to - or even willing
to - make political demands of the donee. What was seen as important was the
stability of the region, and some dreadful governments undoubtedly received
sustenance, not least for military aid. Mobutu’s Zaire exemplified this as a receiver
of western help, and Mengistu’s Ethiopia as a receiver of Soviet help. IMF loans
were made to appalling regimes without any improvement in government.

It might be thought, therefore, that the end of the Cold War would enable
international financial pressure to lead to more humane government. In fact this has
happened but has not been quite as successful as might have been anticipated for
reasons that are not hard to find. The new orthodoxy is for structural adjustment on
the basis of political (as well as economic) conditionality. But what is to be done
when a state has elections that lead to governments with alternative ideas? The
evidence of Nicaragua and Haiti (and in a different way Algeria) suggests that the
powerful have very different lending criteria for governments of whose position they
disapprove.
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The economic interests of wealthy states have
led indirectly but regularly to human rights
abuse whether, for instance, through the
export of arms, the export of tobacco, the
export of pesticides or the export of
subsidised food.

International trade policies have traditionally favoured ‘developed’ economies over
‘underdeveloped’. Primary commodity export is much more vulnerable to
fluctuating market prices than manufactured or processed exports. Fluctuating, and
often declining, prices made the process of economic planning hazardous in the
extreme, necessitating subsequent IMF intervention. Although the World Trade
Organisation continually suggests that it is developing trade rules that will benefit
the poor there is little evidence that progress is being made. Even in 2001 while the
WTO was meeting in Doha Indian farmers were protesting vehemently because of
their inability to compete with the subsidised farmers of the rich world. Few
concessions have been offered with regard either to food or textile exports.

Fifth premise
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Sixth premise The aftermath of colonialism continues to bedevil
colonial peoples in their attempts to promote and
secure self-determination.

This is both because of the principle of uti possidetis and because of international
definitions of economic self-determination. The result of the former is that in many
poor states ethnic conflict divides and harms, and the result of the latter is that if
economic self-determination means no more than sovereignty over resources within
state boundaries subject to ‘adequate’ compensation, then neo-colonialism may
truly be said to have replaced colonialism. While the proposed Multilateral
Agreement on Investment seems to have disappeared it may merely have
transmogrified. If it ever enters into force in any form, the impotence of national
government to control resources within states will be absolute.
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Seventh premise

Finally , regardless of proclaimed international
standards on human rights, there are some states
that may regularly, persistently and blatantly
ignore world opinion if their strategic or emotional
importance is exceptional.

While the two most obvious examples are Israel or Saudi Arabia, many other states
have been defended or protected in the most doubtful of circumstances, whether
Ethiopia under Mengistu, Kenya under Moi, Zaire under Mobutu, North Korea or
Kampuchia (Cambodia). Here the example of Israel is used, but questions on other
states are also suggested for class discussion.

Client state favouritism (immunity from human rights critique):
the case of Israel

Since the Second World War many states have been able to flout human rights
principles with impunity. When the flouting state is a powerful one, the international
community has proved itself largely impotent. Whether the USSR, the USA or China,
each has been able to ignore world opinion if the question of national self interest
was thought relevant. Lesser states have sometimes achieved the same immunity
through unprincipled support from powerful states. In the past such client state
governments have wrought untold misery on their populations because their
strategic importance was much greater (as perceived) than any interest of
democracy or human equity.

No state better exemplifies the continuing ability of some client states to ignore
considerations of human rights than Israel (not even Saudi Arabial). Because of its
links to the USA, Israel has been permitted to thwart the authority of the United
Nations, certainly since 1967 but arguably since 1948. At the same time the United
States has paid an enormous price for this support, alienating all Arab opinion and
much of the ‘non-aligned’ world. While it is probably incorrect to suggest any direct
link between Israeli policies tacitly supported by the United States and the suicide
hijackings of 11 September 2001, that support did at least make the obtaining of
help from Arab states for retaliation very difficult.

In a consideration of the part played by human rights discourse in international
relations, the USA/Israel case is crucial. It remains a matter of wonder that the
deplorable fate of the Palestinian people has remained so invisible to those in large
part responsible for it. That it has is instructive for the politics of human rights.
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It is these premises, then, upon which the suggested syllabus for a human rights
course is based. Not every lecturer will think it desirable or appropriate to consider
each and all of the topics suggested, but even if only some are chosen students will
be forced to confront the ideological difficulties inherent in the concept of human
rights. If my own ‘hidden agenda’ (calling for a radical rethink of economic
orthodoxy and pleading for a reconsideration of the unfashionability of distributive
justice) is all too apparent, it is because I feel strongly that ‘First World” students
must realise that economic superiority is neither natural, nor should come without
obligation.
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